


Errata
Page 11;

Footnote 17 should read: Azariah Muriuki’s statement, KHRC files
Footnote 18 should read: These regulations governed the Scheme until the {armers’
resistance in 1999

Page 12:

Fooinote 19 should read: Inlerview with Joseph Gachanga, Nguka Village, June 25, 1999
Footnote 20 should read; Ibid.

Footnote 21 should read: This point was repeatedly stressed by the farmers interviewed.
QOther researchers have encountered the same view, See for instance, Karuti Kanyinga
and Cleophas Torori, “Into the New Millenium in Kenya: Reconstructing Civil Society
from Below,” (Nairobi: NGO Council, unpublished paper) :
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This is report is dedicated to the late Maina Karuiya and Chege Mukundi, two
young men who lost their lives fighting for the right to human dignity and just
reward for their sweat. To the many other struggling peoples of Kenya and the
world, their life will forever be an inspiration.
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Preface

The idea of integration that this report explores is a reflection of the continued
search for a truly democratic society. As an idea integration has been around
for quite some time and goes as far back to the events of the 1917 Bolshevik
Revolution m Russia. That revolution was about the realisation of the fullness
of the human potential. This quest and struggle was the context for the First
and the Second World Wars.

The Universal Declaration of Human Rights adopted by the United Nations in
1948 in recognising human dignity as the basis for human rights re-affirmed
that human rights could only be enjoyed 1f they are promoted an protected in
an integrated manner. In adopting welfare capitalism, many western countries
were motivated by the recognition that the only way revolutions could be staved
off is by addressing the issues of poverty and deprivation within their societies.
Thus although in 1966, the UN was forced to adopt two separate covenants,
the International Govenant on the Civil and Political Rights and the Interna-
tional Covenant on the Economic Social and Cultural Rights, this was basically
a response to the ideological hostilities of the Cold War rather than a repudia-
tion of the integrated nature of rights.

Against this background therefore, it is unsurprising that in 1993, a meeting of
representatives of governments and scholars of human rights adopted the Vi-
enna Declaration and Programme of Action reaffirming the principle of inte-
gration. With the ideological hostilities of the Cold War over, doors have re-
opened for the reinforcement of the principle of integration.

At the Kenya Human Rights Commission (KHRC), we recognise that liberal
democracy contains the opportunities for the promotion of human rights. So-
cial democracy as its developing in various corners of the world today is a
recognition that governments and human society must respond to the people’s
daily needs such as food, water and shelter.

In doing this research the KF{RC has sought to demonstrate that human rights
work must adopt the integration framework if it is to have any real meaning to
the people that it seeks to benefit. By analysing the struggles of survival by
Mwea farmers, Dying to Be Free has endeavoured to debunk the myths of catego-
misation of human rights into civil/political and social/ economic/ cultural.
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For the Mwea farmers, their livelihood depends on their survival and freedom
in a democratic Kenya. It is up to the human nghts discourses to reflect the

farmers’ concerns.

The greatest challenge to the human rights movements the world all over still
remains how to rescue the world from the clutches of the supremacy of market,
what we now call globalisation or the new world order.

Dr Willy Mutunga
Executive Director
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Introduction

‘All human rights are universal, mdivisible and interdependent and mnterrelated.
The mternational community must treat humnan rights globally in a fair and
equal manner, on the same footing, and with the same emphasis. While the
significance of national and regional particularities and various historical, cul-
tural and religions backgrounds must be borne in mind, it 1s the duty of States,
regardless of their political, economic and cultural systems, to promote and
protect all human rights and fundamental freedoms.’

— Vaenna Declarafion and Programme sf Action

The struggle for human rights is instrumental. This means that it must be a
struggle anchored on and in consonance with communities’ efforts to improve
themselves. Consequently, human rights workers must be one with the commu-
nities they work with. They must respond to the communities felt needs within
the reality that the comrmunity perceives. This is the only way they can achieve
legitimacy and avoid the curse of illegitimacy that has dogged the African post-
colonial state.!

Thus human rights workers involved in the struggles for hurnan rights friendly
constitutions and democratic political systems are being daily challenged to
provide a domestic language, perspective and strategy to this struggle. In re-
sponse to this challenge, human rights workers have been experimenting with
utilising the communities” perspectives in the search for constitutional reforms
and human righw promotion and protection. Such perspectives mark a depar-
ture from project approach often addressing sectoral issues to integrated ap-
proach which is comprehensive and looks at ‘human rights and development as
complementary and mutually reinforcing means of achieving social justice for
all.”?

The result of this experiment is the realisation that popular struggles for human
rights in Kenya are premised on an integrated approach. In many places small
scale struggles on the very basic needs for survival have involved demands of a
complex matrix of rights. Everywhere, communities have been making vital

! For an elaboration of this illegitimacy argument, see generally, Makau wa Mutua, “Why
Redraw the Map of Africa: A Moral and Legal Inquiry” in 16 Mickgan Journal of International
Law, 1113;

2 See, Miloon Kothari in Development and Social Action, ed. Deborah Eade, (London: Oxfam

GB), 1999, p.14 L
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connections between poverty, bad governance, denial of political choice and

oppressive laws.

Rather than settling for a purely theoretical analysis of the integration of rights,
this report has chosen to isclate a community’s struggle as a practical argu-
ment for an integrated approach to human rights work.

The report focuses on Mwea Irrigation Scheme, a community of farmers whose
struggle for survival became nationally visible in 1999, That however, is not the
basis of the choice of Mwea for this study. Rather it 1s the centrahty of the
Mwea Irrigation Scheme in rice production in Kenya and its prototypical value
as a case study in the integrated violation of rights as well as the integrated
defence of those rights. As an agricultural enterprise, Mwea produces 80% of
the country’s total rice production.®

The Mwea Rice [rrigation Scheme in Kirinyaga District of Central Province
of Kenya was established by the British colonial authorities in 1950. Itwas built
by detainees of the Mau Mau war of indcpendence. Following their release
some were settled on the land to begin the experiment on rice production under
the supervision of the colonial government. The land was owned by the nine
Kikuyu clans or mihiriga with the local African Council as a trustee. The pater-
nalism that underlay the entire process of colentalism was still alive and in the
colonial mind, the African could not yet be trusted to independently engage in
production of cash crops. Close supervision was to be exercised.

Management of the Scheme was by the African Land Development Organisa-
tion, cemmonly known as ALDEV, Necessary funding was channelled through
ALDEV.

Following independence in 1963, the management of the Scheme was trans-
ferred to the Ministry of Agriculture. In 1966, an Act of Parliament , The
Irrigation Act,? transferred the management of the Mwea Irrigation Schere to
the National Irmgation Board (NIB). In spirit and in zffect, the Irrigation Act
was the successor to the African District Gouncils Ordinance under which the
Scheme was previously governed. The wording and philesophy of the Irriga-
tion Act was an unequivocal perpetuation of the paternalism and dictatorship
of colonial agricultural laws.

After independence, the Kenya government, the heir to this colonial instrument

*  Mwea Rice Growers Multipurpose Society Limited, September 1998, Project Proposal, Also,
NIB, 1994/95 Annual Report).
*  Seec appendix 6 for relevant sections of the Act
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THE STRUGGLE FOR RIGHTS IN MWEA

of serfdom set out to vigorously utilise it for the purposes of continued revenue
gencration. The NIB and the Provincial Administration through District Com-
missioners and District Officers, chiefs, assistant chiefs and administration po-
lice officers, as in the days of colonialism were employed to oversee and enforce
this agrarian tyranny.

The analysis of the Mwea Irrigation Scheme brings to the table of discussion
what this report considers a crucial elucidation of the integrated approach to
human rights.

First is the illegitimacy of the legal regime under which the Mwea Irrigation
Scherme was established and managed. It was built by detainee labour- political
detamees who had not been sentenced by any competent court to do the hard
labour that building the Scheme canal network involved. This same legal re-
gime was executed by a government that based its claim to power on a popular
constituttonal legiimacy. The report seeks to demonstrate that the philosophy
behind the agriculiure laws in Kenya is at odds with the Bill of Rights in the
Kenyan Constitution and in violation of the principles of the International Bill
of Human Rights.

Second is the relationship between the political infrastructure and the econom-
ic infrastructure in promoting human rights violations. What was purely eco-
nomic in Mwea was managed by purely political and administrative logic through
the provincial administration.

Third is the relationship between the socio-economic deprivation in Mwea and
the enjoyment of civil and political rights. How did the legal regime and its
political/ admnistrative execution affect the righis of Mwea farmers?

By addressing these issues this report does not claim to have discovered a unique
approach to human rights work. Rather it attempts to give a practical assess-
ment of the interrelatedness of all hurnan rights- an idea that has already been
given popular expression by the 1993 Vienna Declaration.

Ultimately this report hopes to demonstrate that poverty is not an issue of apo-
litical forces of economics. In many instances it is induced and tailor-made to
achieve certain ends or presewé certain status quo. By proving that poverty and
deprivation in Mwea is a response to a tane of a dictatorial form of govern-
ance, this report will hopefully put to rest the myth of the dichotomy between
human rights and development work.

Hopefully too, other human rights researchers will make their contribution to
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this approach and/or give it a whole new dimension. If this happens, the objec-
tives of this report will have been considerably achieved.

Methodology
Since the integrated tramework that this report propounds 1s people-based, it
lets the Mwea people tell the story of their struggle in their own imagery and

perspective.

This has invalved several interviews with the farmers. In some cases, the inter-
views have been on a one to one basis with particular farmers, both men and
women. Focus group discussions were also held with groups of both men and
women separately Although a youth-specific group discussion was not con-
ducted the youth were interviewed on a one-to-one basis on issues specific to
them. Even when interviews were with an individual farmer, the communal
nature of the experience always led to the respondent requesting others to join
in or they invited themselves into the discussion anyway. This has greatly helped
in cross-checking the veracity of information by tapping from the collective
memory. Focus group discussions also targeted the community leaders, specifi-
cally, the Mwea Multipurpose Society leadership that was deemed a critical
player.

Interviews with the area Member of Parliament were very useful. Besides being
a central figure in the high profile battles with the NIB, the MP provided to the
struggle an active palitical and national dimenston.

Archival resecarch was also done and provided the vital data on the pohicy envi-
ronment under which the irrigation Scheme was conceived. This research also
analysed and benefited from various policy and legal documents relevant to the

Mwea experlence.

The report was also subjected to a select group of resource persons for critique.
The critique not only helped clarify certain issues but also enriched it by bring-
ing in new perspectives and interpretation to the subject of integrated approach
to human rights.



CHAPTER ONE

Mwea in Historical and Agrarian Context

“Mwea irrigation scheme was not built with any money, but the work of our
hands.”

— Mzee Azaniah Muriuki, Mewea rice farmer
and jormer Mau AMav war detaines

Mwea, a division of Kirinyaga District in Central Province rests at the sduthern
foot of Mt. Kenya. It marks the beginning of the plains that extend to the
southern slopes of Mt, Kenya, through Nairobi, to Kajiado and into Tanzania.

In spite of its close proximity to Mt. Kenya, Mwea is not endowed with the
same rich soil as neighbouring coffee-rich Mathira Division of Nyert District,
In the dry season, the harsh temperatures scorch the grass leaving the soil open
to the powerful winds. This is the reason why for a long time Mwea remained a
grazing land unpopular for settlement by the agricuttural Kikuyu and Embu
people and the trading Kamba until British colonialism transformed the pat-
terns of settlement.

The Mau Mau war of independence that broke outin 1930 marks a watershed
in (he history of Mwea. Land was a central concern to the Africans, Following
colenisation, the British alienated massive tracts of land around the Mt. Kenya
area and Rift Valley to create what was known as the White Highlands. These
lands were not ernpty in spite of the colonialists assertions to that effect. There
was a communal land tenure system in existence. The economic and political
setups of Kenyan Africans demanded an open field system of land ownership.
While the higher lands around Mt. Kenya were reserved for agricultural farm-
ing and settlement the Mwea plains were the grazing grounds for the neigh-
bouring Kikuyu, Embu and Kamba people.

With the alienation of the White Highlands, Africans found themselves edged
into marginal areas and into reserves. Extra-economic measures imposed to
coerce Africans into selling their labour cheaply to the settlers coupled with
land shortage and food inadequacy adversely affected the African economic
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and social systerns. Africans found themselves strangers on fields that for gener-
ations their ancestors had owned.

Consequently, the struggle for independence became not just a war for political
independence but a quest for basic survival and restoration of their dignity as
human beings. Land was central to this quest and the initial organised group
was known as the Land and Freedom Armyy Africans also started organising
politically. Associations like Kenya African Umion (KAU) were formed. Leaders
like Jomo Kenyatta, Bildad Kaggia and Oginga Odinga, Achieng’ Oneko and
Torn Mboya became very visible in agitating for political freedom. Others like
Dedan Kimathi started organising for a military option. 'To quell the murmurs
of discontent, the Colonial authorities in 1952 declared a state of emergency.
Africans retreated to the jungles of Mt. Kenya to wage a full scale war to which
the colonial authorities responded by mass arrests and detentions. Security op-
erations were carried out in Nairobt and special passes introduced for the Gikuyu,
Embu and Meru people.

Many were detained in various parts of the country. When towards the end of
the war, in 1956 and 1957, the colonial government started a phased release of
the detainee_s, Mwea became a holding ground for these detainees before their
release. Detainees were to provide the labour to cléar the land and dig canals.

When eventually they were released, the detainees discovered that land demar-
cation had already taken place in their areas to their exclusion. They were now
landless. With no other land to settle on, these detainees would become the
specimen for the colonialists’ experiment in rice farming in the semi-and foot
of Mt. Kenya. While its flatness made it a suitable site for an irrigation project
its desolation made it ideal as a camp for Mau Mau detainees.” The detainees
provided the labour.

Today, few of the men who were-detainees and built the scheme are still alive.
Among therr is Mzee Azariah Muriuki who has been a representative of the
farmers in the government managed Scheme for many years.

Our oppressors told us that we had to build a settiement if we were to get lund.
We were brought here from various detention camps where we were prisoners.
We came from Manyani, Lang’ata, Mackinnon, Mageta, Lainu and Hola. When
we were brought here we started znother detention camps series. There was Kan-
Jurui Camp, Tebere Camp, Kandongu Camp, Thiba Camp, Wamumu Camp,
Gathigiriri Camp and Karaba Camp. All these were detention camps within Mwea.

We built two main canals, Mwea Canal with its headworks at Kanjurui Camp

5 KHRC, The State and Land: Case Studiss in Corruption and Mismanagement (1999) p. 25
6
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and Nyamindi Canal with it headworks at Tebere Camp. We built all drains
and feeders. We built all roads, made culverts for bridges. We levelled all lands.
We built all the houses and latriries in the village.

We buiit all these with cur bare hands. No money was used. We were not paid
anything. All we got was alittle food and medicine in times of illness. Very many
people died of hunger and diseases. Very many others died from the hard la-
bour and the beating.®

There was no promise for settlement for the
detainees after completion of the Scheme.
The detainees were, after all, not yet free peo-
ple. However, some of the detainees were
released and were given holdings. They set
up the first settlement in Mathangauta, Mu-
ruhara, Gathigirri and Nguka villages. Oth-
ers were sent away to Kanja in Embu Dis-
trict still as detainees. They were used to dig
a 22 by 14 feet deep trench that was called
‘Munyutw’. The colontal anthonities had or-
dered for the digging of this trench around
Mt. Kenya to cut off the Mau Mau fighters
operating from the Mt Kenya forest from the villages. In the West, the Nyeri
people were digging a similar trench while in the east the Meru and the Embu
were digging their bit.

Mzee Azaria Muriuki

From Kanja this group of detainees was sent to Ndondomi Camp 11 Karuman-
di area of Gichugu Division in Kirinyaga District. There they were made to dig
another trench and join it with the section dug by the Nyeri people. After com-
pletion of the trench, they were set free around 1960. Those who had nowhere
to go were taken back and serded in Mwea.

The Mwea Irrigation Scheme was established i 1950 by the British colonial
government through the African District Council’s (ADC’s} Ordinance of 19507
The administration of the scheme was to be through the Mwea/Tebere Clom-
roittee, whose chair was the District Commissioner. The Scheme was conceived
as a settlement area for landless Kikuyu dispossessed of their land by British
settlernent, a kind of  “sink” into which to pour all the landiess and aggrieved. ™

¢ Mzee Azaria Murinkis statement, KHRC files

7 See ADC Ordnance, 195 and Revised Edition, (1959), appendix 5

8 Minutes of a meeting of the Land Development Committee (Non-scheduled Areas) held an
Monday, June 17, 1957 at the Ministry of Agriculture, Nairobi
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The Legal Regime

The foundations of current day agrarian legal regime in Kenya were laid un-
der colonialism. Kenya was marked out as a settler colony. Settler agriculture
was heavily dependent on African labour without which it was unsustainable.
Thus the colenial government introduced a wide range of extra-economic
measures to ensure the continued supply of this cheap labour and to keep the
labour cheap.®

One of these strategies was to drive Africans into the Reserves, which were
marginal for agricultural production as a way creating food insufficiency among
Africans. This food msufficiency would compel Africans sell their labour to
scttlers.

In addition, the colonial government imposed a wide range of taxes on Afri-
cans as a way of forcing them to provide labour to the settler agriculture.

However, all these measures failed to retard African agriculture. In addition to
farming within the reserves Africans who were settled in the White Highlands
as squatters providing labour to the settlers were engaged in highly competitive
agriculture to such an extent that ‘as early as 1917, the District Commisstoner
of Naivasha reported that “agriculture has made little progress except at the

hands of native squatters” *!!

To protect settler agriculture from competition from African agriculture, the
colonial government enacted a series of Ordinances that controlled the mar-
keting of African produce. In 1935, the Marketing of Native Produce Ordi-
nance was enacted to control the volume of produce that Africans could sell
within a given year a particular region.

In line with the colonial ideology of “paternalistic authoritarianism’,!? even where
Africans were allowed to grow cash crops as under the Native Grown Coffee
Rules of 1934, it was under the close supervision and ‘guidance’ of the Europe-

arls.

Thus African agriculture in Kenya was only allowed to grow under the control

?  The African District Clouncils Ordinance, 1950 (revised edition, 1959}, appendix 5

® See generally, Berman, Bruce, Control and Crisis in Colonial Kenya: The Dialectic of Dom-
ination, 1990, James Currey, London

Y Berrnan, Bruce, Control & Cirisis in Golonial Kenya: The Dialectic of Domination 1990, p.
149; For a luller discussion on squatter agriculture see generally, KanogoTabitha, Squatters
and the Roots of Mau Mau 1905-63, Heinernman, Kenya, 1987

% Berman, Bruce, James Currey London, 1990, p.105
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“To protect settler agriculture from competition from African agriculture, the
colonial government enacted a series of Ordinances that controlled the mar-
keting of African produce. In 1935, the Marketing of Native Produce Ordi-
nance was enacted to control the volume of produce that Africans could sell
within a given year a particular region.

In line with the colonial ideclogy of ‘paternalistic authoritarianism’,'? even where
Africans were allowed to grow cash crops as under the Native Grown Coffee
Rules of 1934, it was under the close supervision and ‘guidance’ of the Europe-

ans.
Thus African agriculture in Kentya was only allowed to grow under the control

® The African District Councils Ordinance, 1950 (revised edition, 1959), appendix 5

1° See generally, Berinan, Bruce, Control and Crisis in Colonial Kenya: The Dialectic of Dom-
mation, 1990, James Currey; London

Y Berman, Brice, Control & Crisis in Colonial Kenya: The Dialectic of Domination 1990, p.
149; For a fuller discussion on squatter agriculture see generally, KanogoTabitha, Squatters
and the Roots of Mau Mau 1905-63, Heinemman, Kenya, 1987

‘2 Berman, Bruce, James Gurrey London, 1990, p.105
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of administrative and political logic rather than the economic legic, that would
have left African agriculture to grow undirected.

All these laws were inherited by the independence government in their untram-
melled nature with minor adjustments. The Provincial Administration that had
been used to enforce the agrarian dictatorship was inherited by the independ-
ence government and was to continue playing the same role it had played un-

der colomalism.

The African District Ordinance of 1950 {revised in 1959) under which the
Mwea Trrigation Scheme was born was one such law. Under this law; the only
input the farmers had into the running of the Scheme was through the African
Advisory Committee which was to be appointed by the Chair of the African
District Counetl of Embu. The Chair was a European. The African Advisory

Committee was ta be made up oft

a. one or more chiefs or sub-chiefs appointed under the Native Authority
Ordinance.

h. not legs than three other persons selected by the Chairman in consulta-
tion with the licensees or such of them as he deems it practicable to

consult. '

Under this Ordinance the African District Council of Emnbu (Mwea) By-laws,
1960 were made. These By-laws spelt out the relationship between the manage-
ment of the rice scheme and the tenants. The management had absolute say
aver the growing and marketing of the rice within the scheme. The By-taws
also spelt out the terms under which the tenants were to live in th: Scheme, who
could live m the Scheme, the limitations on stock-keeping within the Scheme
and the circumstances under which the tenancy could be revoked.

In 1966, the Irrigation Act was enacted by the post-independence parliament
and the Mwea Irrigation‘Scheme was placed under the management of the
National Irrigation Board (NIB). This Board was appointed by the central gov-
ernment and was to manage the Scheme. The Act inherited the same Rules
and By-laws exercised under the African District Councils Ordinance, 1950
(Revised edition 1959). The farmers remained tenants, producing rice under
the direction of the Scheme management which was in the real sense the agent
of the central government.

¥ See appendix 6 _
* Regulation 14 (2), The Irrigation (National Irrigation Schemes) Regulations, Subsidiary leg-
islation, the Irrigation Act, cap. 347, Laws of Kenya, see appendix 6
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Thus, under this law, a virtual serfdom was established and perpetuated. Farm-
ers had access to four acres of land but without a title deed. The scheme was to
be owned and directed by the NIB represented by the Manager who enforced
the regulations spelt out {see appendix 1).

In practice, the manager grants approval on who 1s to live in the farm. Accord-
ing to Regulation 4 (Subsidiary Legislation) of the frrigafion Act, children can
only remain on the Scheme as registered dependants of their licencee parents.
The regulations also make it an offence for farmers to keep livestock unless
authorised by the manager. In the event of reproduction of livestock, farmers
are required to register with the manager. Absence of more than one month
from the Scheme has to be approved by the manager. In the circumstance that
a farmer is jailed for more than six months, they lose their tenancy on the
scheme.

All crops grown in the Scheme are under the control of the manager. After a
rice harvest, the farmer is required to surrender ‘all paddy harvested to the
manager at the collection station appointed by the manager, or shall otherwise
dispose of it in accordance with the instructions of the manager.” ¥

These regulations envisaged and have promoted a temporary tenancy for the
farmers. .Only the NIB is allowed to market the rice. The farmers have no
control. Vehicles into the scheme have to be authorised by the manager before
entry.

Under this legal framework, the NIB is the real owner of the land. It is a feudal

»

overlord and farmers are mere ‘licensees’.!6

It is evident therefore that in its philosophy, the regime established under the
NIB is a replication of the paternalism of the colonial system. Africans were 1o
be ‘supervised and guided into civilisation’. By the nature of its authority and
paternalism 1t was as though the NIB was playing the role of ‘rehabilitating’ the
ex-detainees who to the colonial government were criminals. Those who would
show signs of ‘regression’ would be deprived of their property and thrown out
of the Scheme.

5 See appendix 5
6 Azariah Muriuk’s statement, KHRC files
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Thus, under this’law, avirtual serfdom was established and perpetuated. Farm-
ers had access to four acres of land but without a title deed. The scheme was to
be owned and directed by the INIB represented by the Manager who enforced
the regulations speit out (see appendix 1).

In practice, the manager grants approval on who is to live in the farm. Accord-
ing to Regulation 4 (Subsidiary Legislation) of the frrgation Acf, children can
only remain on the Scheme as registered dependants of their licencee parents.
The regulations also make it an offence for farmers to keep livestock unless
authorised by the manager. In the event of reproduction of livestock, farmers
are required to register with the manager. Absence of more than one month
from the Scheme has to be approved by the manager. In the circumstance that
a farmer is jailed for more than six months, they lose their tenancy on the
scherne.

All crops grown In the Scheme are under the control of the manager. After a
rice harvest, the farmer is required to surrender ‘all paddy harvested to the
manager at the collection station appointed by the manager, or shall otherwise

dispose of it in accordance with the instructions of the manager.’ !°

These regulations envisaged and have promoted a temporary tenancy for the
farmers. .Only the NIB is allowed to market the rice. The farmers have no
control. Vehicles into the scheme have to be authorised by the manager before
entry.

Under this legal framework, the NIB is the real owner of the land. It is a feudal

overlord and farmers are mere ‘licensees’.!® ’

It is evident therefore that in its philusophy, the regime established under the
NIB is a replication of the paternalism of the colonial system. Africans were to
be ‘supervised and guided into civilisation’. By the nature of its authority and
paternalism it was as though the NIB was playing the role of ‘rehabilitating” the
ex-detainees who to the colonial government were criminals. Those who would
show signs of ‘regression’ would be deprived of their property and thrown out
of the Scheme.

¥ See appendix 5
16 Azarinh Muriuki’s statement, KHRC files
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CHAPTER TWO

Living in Se;mtuaé

‘Even Egypt was better for the Israclites than this,’
~ Joseph Gachanga, Munea farmer

Mwea represents an articulation of the disillusionment with the post-independ-
ence government — the corruption, leadership crises and infrastructural col-
lapse that have been the defining marks of Kenya in the last three decades.

With the euphoria of independence in 1963, the Mwea farmers like other Ken-
yans hoped for an economic take-off. Fresh from the horrors of colonialism, the
possibility of being mvolved i cash agriculture was more than a breath of
freedom. As they found out this was not to be, Soon the colonial foundations
and the legal shackles crected by the frrigation Act began to take a painful bite.

From the very beginning however, farmers had no illusions abour the import of
the regulations under which they were settled. Indeed, Mwea farmers were
opposed to the rules from the very day they were introduced. In 1962, the Land
Irrigation Rules, the predecessor to the rules under the 1966 Ifrrigation Act were
introduced. Farmers refused to sign them. Azariah Muriuki recalls:

We had just come from detention. Bruce Mackenzie, the then Minister for Ag-
riculture sent Jeremiah Nyaga (who was the an elected member of the Legisla-
tive Council) to plead with us. He spoke to us at the Kiarukungu Youth Centre
and satd, ‘Wananchi — tfigni sahiliz sheria hizo tukapande juu ya miti simba apits, Tutaka-
popata uhuru huu tunaofrigania kaye karatas: tutararua’. (Citizens — just sign those rules
so that we can climb trees and let lions pass. After we attain the independence
we are fighting for, we wil just tear up that piece of paper).

We all clapped and agreed to sign the rules. It is very sad that even today we are
still on the trees. Lions have not left Mwea, they are still here with us. We know
that the Kenya Governiment chased away lions from this country (British Gov-
ernment) but hyenas and foxes are still here with us.!’

According to the NIB regulations'® farmers have to deliver all the harvest to the

7 These regulations governed the Scheme until the farmers’ resistance in 1999
% Interview with Mr Joseph Gachanga, Nguka Village, June 25, 1999
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NIB after harvesting. After delivery the manager decides the number of bags (o
gve to the farmer for consumption, usually, twelve. As rice in Mwea s a one
season crop per year, farmers have to make do with twelve sacks for the whole
year irrespective of family sizes and in spite of the worsening economic situa-
tion. These twelve bags are usually paddy, that is unmilled rice. Afier milling,
the farmer is left with less. One farmer, Joseph Gachanga explains:

These twelve bags are everything- food, money to buy vegetables, cooking fat,
soap, clothes, educate the children and pay for hospital bills."?

Food inadequacy therefore has been a recurrent problem to the Mwea farmers.
This has meant that farmers have not been able to send their children to school
and when they have, the cluldren’s performance is negatively aftected by this
madequacy. One of the farmers explains:

Other Kenyans got mdependence but not us as we cannot educate our children.
I have been farming all along and I get nothing. I have two children in school
and have difficulties in paying school fees. Even Egypt was hetter for the Israel-
ites than this.”

The food madequacy in Mwea 1s mduced by the administrative shackles that the
NIB has placed on farmers and parallels the mducement of food nadequacy
under colonialisin to coerce Africans into selling their labour to the Europeans.

Besides, the relationship of the farmers and the Board is that of slave and mas-
ter:?! Yet rice farming is a hard job. It means spending long hours in the muddy
pools under the blazig sun. It entails back-breaking labour from morning to
evening throughout the year.

A typical year iIn Mwea rneans tilling the land in March with tractors from the
NIB. Over the years many of the NIB tractars have been grounded due to poor
maintenance. By the time farmers made a break with the NIB in January, 1899,
they estimate that the entire Scheme of 13,000 acres was being served by less -
than twenty tractors. Although the farmers foot the bill of tilling through de-
ductions after delivery of the paddy to the NIB, they are not allowed to contract
private tractor owners whose charges are lower.

Atissue here is the exeruption: of Boards like the NIB from the Monopolies and

19 Ib':d

# This point was repeatedly stressed by the farmers interviewed. Other researchers have en-
countered the same view. See for instance, Karuti Kanyinga and Cleophas Torori, “Into the
New Millennium in Kenya: Reconstructing Civil Society from Below,” (Nairobi: NGO Council,
unpublished paper), 1999

2 Interview with John Njoroge, Ngurubani, Sepiember 15, 1999
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NIB after harvesting. After dehvery the manager decides the number of bags to
give to the farmer for consumption, usually, twelve. As rice in Mwea is a one
season crop per year, farmers have to make do with twelve sacks for the whole
year irrespective of family sizes and in spite of the worsening economic situa-
ton. These swelve bags are usually paddy, that is unmilled rice. After milling,
the farmer is left with less. One farmer, Joseph Gachanga explains:

These twelve bags are everything- food, money to buy vegetables, conking fat,
soap, clothes, educate the children and pay for hospital bills.®

Food inadequacy therefore has heen a recurrent problem to the Mwea farmers.
This has meant that farmers have not been able to send their children to school
and when they have, the children’s performance is negatively affecied by this
inadequacy. One of the farmers explamns:

Oihier Kenyans got independence but not us as we cannot educate our chaldren,
I have been farming all along and I get nothing, { have two children in school
and have difficulties in paying school fees. Even Egypt was better for the Israel-
ites than this.®

The food nadequacy in Mwea 1s induced by the admirsstrative shackles that the
NIB has placed on farmers and parallels the inducement of food inadequacy
under colonialism to coerce Africans into selling their labour to the Europeans.

' Bestdes, the relationship of the farmers and the Board 1s that of slave and mas-
ter.”* Yet rice farming is a hard job. It mcans spending long hours in the muddy
pools under the blazing sun. It entails back-breaking labour from morning to
evening throughout the year.

A typical year in Mwea means tilling the land in March with tractors from the
NIB. Over the years many of the NIB tractors have been grounded due to poor
maintenance. By the time farmers made a break with the NiB in January, 1999,
they estimate that the entire Scheme of 15,000 acres was being served by less
than twenty tractors. Although the farmers foot the bill of tilling through de-
ductions after delivery of the paddy to the NIB, they are not allowed to contract’
private tractor owners whose charges are lower.

At issue here is the exemption of Boards like the NIB from the Monapoles and

% Thid

* This point was repeatedly stressed by the farmers interviewed, Other researchers have en-
countered the same view. See for instance, Karuti Kanyinga and Cleophas Torori, “Iuto the .
New Millennium in Kenya: Reconstructing Civil Society from Below,” (Nairobi: NGO Council,
unpublished paper), 1999

? Interview with John Njoroge, Ngurubani, September 15, 1999
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Restrictive Practices Act. While the country has been undergoing econormnic
liberalisation the NIB was allowed to remain a monopely accountable to no
one and isolated from the forces of hheralisation. Private companies would be
in violation of the Monopolies Act if they were allowed to operate like the NIB
has been operating,

After tilling and flooding of the fields, levelling is done mostly using oxen. The
land is then left in that state and farmers wait for seeds from the NIB to start
nurseries. These seeds are another of the inputs that the NIB provides to the
farmers and deducts from their paddy deliveries. In August, transplanting of
the seedlings to the fields begins. This is followed by intense weeding (about
three), top-dressing with fertilizer, spraying against parasites and later harvest-
mg in December.

All input costs are borne by the farmers. The NIB ills the land, provides the
sceds, insecticides, fertilizers and sacks for harvest at the farmers’ cost. Farmers
have no say over how deductions are made, ‘One signs for the inputs and then
the NIB decides on what to deduct,” adds a farmer, John Njoroge,

Moreover, the farmer will have imncurred many more costs by harvest time. Yor
the four-acre unit, other average cost would be as follows:

Farmers’ rice production costs per 4-acre plot

Activity Average Cost in Ksh
Levelling 4,800
Clearing canals 8,000
Planting 6,000
First weeding 5,000
Second weeding 2,500
Third weeding 2,500
Harvesting 5,000
Total 33,800

Source: Average estimates from intervierss with Muwed rice farmers

The average yield from the four-acre holdings is about 80 bags of 8(kg for the
aromatic Basmati which is produced in 80% of the Scheme. In the case of ‘the
high yielding Sidano farmers can harvest about 200 bags. Yet the story of Mwea
is one of grinding poverty largely owing to the low prices offered by the NIB,
Mwea produces two types of rice, Sindano and Basmati. Basmati is the higher
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quality and accounts for 80% of the schemes production while the remaining
20% is Sindano. The NIB has been buying the Basmati variety from the farm-
ers at Ksh.17.00 per kilogramme when the market price has been Ksh. 32 and
Sindano at Ksh. 14.50 per kilogramme.

Owing to the deductions, whose
figures are set by the NIB, the
farmers are left with very little
money or even none after deliv-
ering the rice. Ndimu Wainaina
remembers that in the 1980s she
recetved no money from the NIB
after delivering rice worth over
Ksh. 18,000. The deductions are
myriad. There are rotavation
charges (this s for tractor plough-
ing in flooded felds), handling
charges, road, canal, structures
charges in addition to the deduc-
ttons for the costs of inpuis that
the NIB will have provided to the
farmers (see table above).

Preparing rice fields in Mwea

Calculations by the Mwea Coop-
erative Society show that annual rescarch deductions from the farmers by the
NIB amount to Ksh. 12,819.710.70.22 Yet, as the farmers argue, rice research is
in the national interest and the entire country should shoulder its share in the
responsibility-of financing it and should not be viewed as a responsibility of just
the Mwea farmers.

The payments are not immediate after the delivery of the paddy to the NIB. In
the 1980s, farmers would deliver rice to the NIB in December and wait until
May for payments. That was then. Over l;hF years the NIB started delaying
payments. They started paying in Septernber and as one farmer points out, ‘By
the time we made up our minds about the NIB, there would even be no pay-
ments until the following harvest,*?

By 1997, the NIB had started tightening its screws on the farmers even further

2 Mwea Rice Growers Co-operative Society Limited “Marketing of Rice and By-Products”
Project Proposal September 1998, KHRC files
# Interview with Belsia wa Kahiko Nyuki, Nguka village, Mwea, June 25, 1999
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They set specific targets, depending on the whims of the manager that every
farmer had to meet or lose the tenancy or services of the NIB. The manager
has absolute power and discretion and is not accountable to anyone. As one
farmer explains, failure to meet the expected output leads to repossession of
farms by the NIB and their selling them off.”?*

To avoid this, farmers whose yields do not meet the set target have to hand back
to the NIB some of the rice they have kept for themselves as food. Thus 1s what
Mary Nduta did in 1998. ‘T had delivered 125 bags but the NIB demanded 11
more ar they would not plough for me in the following season. I had to hand
over what I had taken home.® Mary Wangari Njenga who did not meet the
15998 NIB targets, was denied the services of the ploughing.

At harvest time, the farmers woes intensify. The NIB allows the farmer only 12
sacks for food to last the entire year. This limit is irrespective of the family size
and change in the economic times. Joseph Ng’'ang’a, the Vice Chair of the
Mwea Multipurpose Society remembers thatin 1960, when he became a farm-
er; the number of bags allowed to farmers for food was sill 12.%

Administration police are sent to patrol the
fields to ensure farmers do not smuggle home
any of the rice. Women are hardest hit by
these conditions as they are the ones who
look for food for their families. To beat the
police, womnen carry gourds to the field pre-
tending that they are carrying porridge. ‘We
then fill up the gourds with rice and cover
them with a layer of porridge,”® explains
Mary Nduta. When arrested they have to
bribe the police to avoid being locked in.

The patrols by the police sometimes extend
beyond the field and harvest fime as the Member of Parliament Alfred Nderitu
explains. “The NIB management and the Administration Police know exactly
how long 12 sacks can last. They then visit houses ia inspect who is cooking rice
and they are arrested for illegally retaining rice.’®

* Interview with Belsia wa Kahiko Nyuki, Nguka village, Mwea, June 25, 1999
% Interview with Mary Nduta, Nguka, June 3, 1999

% Interview with Joseph Ng’ang’a, Ngurubani, Mwea, November 18, 1999)

% Interview with Mary Nduta Nguka, June 3, 1999

% Interview with Mwea ME Alfred Nderitu, Ngurubani, Mwea, June 3, 1999
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As the twelve sacks are woefully inadequate, farmers devise ways of taking
home more rice. They are forced to bribe the Administration Police officers or
the NIB officers in order to take home more than 12 sacks, For each sack, the

- farmer pays Ksh. 100 to the police officer. Alternatively the NIB’s Agricultural
Officers (AQ) send their Field Assistants (FA) to extort rice from the farmers to
allow them take home more than the twelve sacks. The FA then demands two
sacks of rice from the farmer, one for the AQ and the ather for themselves. The
farmer is then allowed to take home 20 sacks.

Rice farming is a labour intensive activity. It involves long hours working in the
extremely hot conditions and muddy fields. On average farmers spend eight months
in a year in the muddy fields. It is work that involves the entire family, women,
men and children, Over the years, with the rise in the population, the siall hold-
ings have become less and less adequate in supporting farmers, their children and
grandchildren. This has turned many children of the farmers into manual la-
bourers. Poverty levels keep rismg. From the initial settlers on the Schemne, to their
children and now their grandchildren poverty has become an inhertance be-
queathed from one generation to the other

The general poverty in Mwea has a negative effect on the education of the
children as many parents occasionally keep them out of school to assist in the
field or to take care of their siblings while they work in the fields. At Karira
Primary School within the Mwea nce scheme the head teacher, Dominic Chom-
ba is grappling with what he terms ‘chronic absenteeism’ of his pupils. He
ascribes this to the general poverty in the area:

This 1s an area of casual labourers. Parcnts are very poor and have to hire out
thetr labour to survive from day to day. In some cases they take their children
with them or keep them at home as they go out to do manual work. Many
children drop out of school. By jume 1999 we had a total of 542 pupils, 290 girls
and 252 boys. Three months later in September the number had dropped to
519, 276 girls and 243 boys. A total of 23 had dropped out.

During peak working time i a class of 60 you get only 20 pupils. The rest are
absent. On any day, about 10 students are absent in every class. Many of themn
cannol stay in class as they have not eaten the previous mght. Many are hving
on porridge only. It’s unfortunate the School Feeding Programime failed.

Girls are droppmg out and getting pregnant at very early ages. These people
here live in villages that are like shoms. There are all types of influences.”

Compounding the poverty is the high disease incidence. Rice growing takes place

2 Interview with Dominic Chomba, head teacher Karira Primary school, Mwea, September
15, 1999
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under wet conditions. The fields have to be flooded for long periods of time.

Edward Nyaga is the Clinical Officer in Charge at Kimbimbi Health Centre, the
main government health facility in Mwea. He identifies the main diseases in Mwea
as malaria, and diarthoeal diseases such as, typhoid fever, amoebic fever, bilhar-
zia and hookworms. Of these, he identifies malaria as the leading problem. . He
estimates that malaria affects between 65-70 percent of all the patients who visit
the facility; while about 20% are diagnosed with either of the diarrhoeal diseases.

Between 2050 people, Nyaga estimates, are diagnosed to be suffering from
bilharzia every month. He points out that the fields are supposed to be treated
to prevent bilharzia but this is never done. \

According to Nyaga, poor health is contributing to the poverty in the area as it
is destroying the productivity of the farmers.

Malaria has a major impact on the economy of the people here. Consider a
patient who falls sick with malaria. She/he has to pay Ksh. 20 for tests and also
Ksh. 30 for Fancida drug. In the event the malaria persists, another prescription
for Quinine cost Ksh. 30. If we do not have the drugs they have to buy from
private drug stores at Ksh, 100 per dosage. If this fails another visit for Alphena
will cost Ksh. 650, This goes together with Bluphen at Ksh. 100 and tablets for
blood nutrients at Ksh. 20.

Economically, this person has been unproductive for two weeks and this affects
farming. And malaria is so recurrent that in some cases one might be falling sick
every month.

At the same time, someone elsc in the family will be sick, either a husband, wife,
son or daughter. The children and pregnant wormen are hardest hit as malariais
often accompanied by complications such as anacmia, convulsions and some
paralysis or even brain damage.

And there are other discases.®

The NIB is not invelved in supporting community health. Treating of the fields
does not take place. Nor is therc any mitiative by the NIB to assist farmers in
fighting malaria. The only government effort is through the Kimbimbi Health
Centre which s Involved in treating mosquito nets, Farmers complain that while
the NIB has provided clean drinking water to its staff, it ignored the farmers.
The farmers have to draw their drinking water from the canals- water that has
ben recycled through many farms and is contarminated. The contamination is
worsened by the absence of toilets with in the fields. Yet farmers have to work

¥ Interview with Edward Nyaga, Clinical Officer in Charge, Kimbibi Health Centre, Mwea,
September 15, 1999
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all day away from the communal villages where they live. This means the farm-
ers have to relieve themselves in the open fields. Yet the NIB has been deducting
money from farmers ostensibly for construction of toilets.

As an investor, the NIB has abdicated its social responsibility in environmental
governance. If the NIB was a private company and exercised the same envi-
ronmental irresponsibility, the Government would have invoked the law against
it. That this has not happened against the NIB is a pointer to the Government’s
neglect of the Mwea farmers and connivance in their oppression.

Fuelwood is yet another of the problems within the rice Scheme. Farmers are
not allowed to plant trees under the NIB regulations. As there is no alternative
source of fuel, they either have to buy wood from the market, or use cow dung
for cookmg, In other cases they have to travel outside the Scheme to look for
whatever fuelwood they can get. “We sell our labour in exchange for dry maize
stalks for cooking,” says Caterina Muthoni Ndimu.%

Amidst this poverty, farmers have been paying for the recurrent expenditure of
the NIB bureaucracy through deductions. In their estimate, their annuat con-
tribution to the NIB operational expenditure has been to the tune of Ksh.
127,827,480, Most of this money goes to the payment of salanies, In the year
1995/ 96 for instance there were 331 NIB employees in the Scheme, a ratio of
1:10 to the farmers. The expenditure on salaries for the year was 70% that of
the farmers.”'

The multiple violations of social economic rights, as discussed so far, have gone
hand in hand with the violation of political and associational rights. Mwea, like
everywhere else in Kenya, has suffered the brunt of the enforced silence of the
days of single party politics. Then, any attempts to question a government
officer would be suppressed with the full might of the state. Elected leaders who
questioned any government policy would be expelled from the only legal polit-
ical party, Kenya African National Union (KANU), their businesses destroyed
and subjected to harassment of all kind.

Against this pall of enforced unanimity of political opinion, Mwea farmers
have quictly carried on their struggles. They had no voice in the decision mak-
ing process, although there is a provision for an Advisory Committee. In ma-
noeuvres similar to those at the national political level, the NIB management
would always manipulate the election of representatives to the Advisory Com-
mittee. One farmer points out:

* Tnterview with Caterina Muthoni Ndirmu, Nguka village, Mwea, June 25, 1999
18



THE STRUGGLE FOR RIGHTS IN MWEA

We have had no representation- landlord NIB did not want the tenant {farmers)
to know what work he did m his offices. About paddy prices, or government
policies on the Scheme development. Tenants stayed in the darkness and that
was all. There has been stavery here.

Our meeting with the Scheme manager was only to talk about roads, drains,
feeders, fertilizers and paddy theft during harvest.®!

3 Azartah Muriukis statement, KHRC files
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CHAPTER THREE

A

Taking charge of their destiny

‘We said, “God, we are even ready to die. But we will never go back to where we

bk
were.”’

— Caterina Muthori Ndimu, Muwea farmer

On January 12, 1999, Maina Karuiya 26 and Chege Mukundi 25 were shot to
death by the police at Ngurubani market within the Mwea Rice Irrigation
Scheme. The two were part of a 3,000 strong group of farmers who were
demonstrating against exploitation by the National Irrigation Board.

History was repeating itself all over again. Grandchildren and great grandchii-
dren were paying with their lives and blood for Jand in the same way their
ancestors had done under colonialism.

Significant as it is in the struggles of the Mwea people, January 12, 1999, is not
however, the beginning of their struggles against the oppressive rules of the
National Irrigation Board and its predecessors. There have been many unre-
corded battles. Less known but equally significant hattles for existence and the
freedom to earn a dignified livelihood.

Benson Karimi is the Treasurer of the Mwea Rice Growers Multipurpose So-
clety that has now taken over the running of the rice Scheme after farmers
rejected the NIB. He has been part of the struggles of the Mwea farmers both
as a farmer and also as a member of the Society’s management for many years.
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Recalling the strike in 1984, Gaitho Kang'aara explains that farmers calculat-
ed and found that they would be left with nothing after deductions of service
charges. That is when they went on strike and for one year did not grow rice,

“Twariaga witikio. Tweriage witikio wa Ngai.” (We lived on faith. We lived on our
53 .

faith in God), says Kang’aara

Although farmers had been agitating for
their rights for a long time, there is a con-
sensus that it was not until afier the 1997
elections that they managed to elect a Mem-
ber of Parliament on a platform of change.
The ME, Alfred Nderitu, was elected on an
opposition Democratic Party ticket. Farm-
ers express frustration at the collusion of
their previous MPs with the government at
their expense.

. Gaitho Kang’aar
Mwea has had six MPs. The first was Ro-

mano Gikunju. Then came Lukas Ngure who farmers argue was instrumental
in convincing them to accept deductions in 1972 for the building of the Embu-
Nairobi road for which they pay for to date, I-/Ie was followed by Kiragu Stephen
and then Kibugi Kathigi. In 1992, Bishop Allafi Njeru was elected on an oppo-
sition ticket and was the MP until 1997 when Alfred Nderitu was elected.

Before Nderitu, farmers say, the other MPs never fought for their rights, They
accuse Kibugi Kathigi specifically of having been involved in corruption while
Bishop Allan Njeru was instrumental in having them sign to accept the contin-
ued presence of the NIB in 1997. Says Joseph Gachanga, “The NIB officers
came round telling us that if we did not sign the new agreement, they would not

* Interview with Benson Karimi, Ngurubani, Mwea, Septernber 21, 1999
* Interview with Gaitho Kang’aara Nguka Village, Mwea, June 3, 1999
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plough our farms. We were all afraid that we would be in problems. Our then
MP Bishop Allan Njeru, convinced us that there was nothing sinister about it.
He led us into signing. Only later did we discover that we were being duped.”**

The high noon of defiance

‘Farmers have now decided they will grow and market their rice. And if possible,
we would like the NIB to go into the fields and do the production and we do the
marketing, We change roles,’

= John Nyoroge, Mrwea rice farmer

On March 18, 1998 a meeting between the Farmers Advisory Cormmittee and
the NIB was held to discuss and resolve the issues of nce marketing. This meet-
ing did not resolve the issue as the NIB was not willing to pay the Ksh.25 per
kilogramme of rice paddy that the farmers were demanding The NIB was
paying Ksh. 18 per kilogramime.

Following this disagreement, farmers held a demonstration against the NIB de-
manding its withdrawal from ranning affairs of the Scheme and that they be
issued with title deeds rather than leases. In Septemnber, the manager announced
that 850 farmers who had failed to meet the set targets of rice production would
not benefit from the NIB’s tractor service. Farmers strongly objected to this. The
farmers started making plans on how the Mwea Multi-purpose Society could
purchase tractors. Following this move by the NIB farmers pulled out of the talks.

In November, the farmers resolved to stop marketing their rice through the
NIB. From then on, they opted to sell their rice through the Society. In Decem-
ber, the disagreement between the farmers and the NIB turned violent. On
December 8, four people were arrested by the police and the NIB seized a
motor vehicle belonging to the Society. This was followed by confrentation be-
tween the police and the farriers leaving four people seriously injured and a
NIB tractor burnt to a shel.

At the same time, the battle was going on in the courts. The farmers managed
to obtain an injunction restraining the NIB from seizing harvested rice and
from evicting them from the Scheme. The NIB also managed to obtain an
injunction restraining the Society from collecting and marketing farmers rice
until the suit between the two parties was heard. The order was however ig-
nored by the farmers.

Their attempts to use the NIB stoies for their rice were fruitless. As a result,
* Interview with Joseph Gachanga, Nguka Village, Mwea, June 25, 1999
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farmers were forced to rpove their rice to temporary shelters at their Society
offices. The confrontation heightened when on January 7 a NIB lorry was set
ablaze. In January 1999, the attempts to resolve the stalemate by the Ministry
of Agriculture failed. A tour of the rice Scheme on January 11 by the Perma-
nent Secretary Mr Philernon Mwaisaka was met with hostility by the farmers.

On January 12, 1999, over 3,000 farmers held a major protest at Ngurubani
Market. The mecting discussed the farmers demands. That day, farmers had
also threatened to take over the rice mills. However, after addressing the farm-
ers, the area MP Alfred Nderitu requested them to disperse peacefilly. As the
farmers were dispersing, a group of rowdy youths within the crowd started
throwing stones at the police. The confrontation turned bloody when the police
responded. They shot in the air to disperse the crowd and as the farmers were
tuaniing, they shot at them.

On that day, two young people, Maina Karuiya, 26, and Chege Mukundi, 25,
were shot dead while Jackson Ndege and Nelson Kinyua were shot and serious-
ly injured. The area MP Alfred Nderitu was a particular target as the govern-
ment had been accusing him of inciting the farmers. The MP explains:

The police had blocked all the roads. The youths were throwing stones at the
police and I pleaded with the Officer Commanding Police Division {OCPD) to
tell his men to remain calm. A landrover full of Administration Police caine and
they started shooting, They were aiming ai me. One of the young men who died
grabbed me and pulled me to the ground. He got the bullet. We ran to the
farmers’ Savings and Credit Cooperative Society offices but the police followed
us and tear-gassed us. I managed to leave the scene and went home.

Later that evening, the General Service Unit police m 2 convoy of vehicles,
lorries and Land Rovers were sent to my house. They arrested me and took me
to the police station. They started wondering aloud what to charge me with.
They charged me with incitement and bonded me.*

Benson Karimi, the Treasurer of the Mwca Rice Growers’ Multi-purpose So-
ciety was another of those targeted by the government for his agitation on
farmers” behalf. He narrates the event of that day:

When the violence broke cut in Jannary the Government had marked me out
for elimination, That day a police officer in plainclothes had been trailing me all
morning. [ kept trying to shake him off but he kept following me. The PS,
Philemon Mwaisaka had previously sworn that the police would shoot us. That
day we had a meeting that was addressed by the MP. The DO had come with
his APs and three larries full of General Service Unit officers. When gun shots

¥ [nterview with Mwea MF, Alfred Nderitu, Mwea, June 3, 1999
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rang out, I rushed to see what was happening. Just then, I saw the plainclothes
officer taking out a pistol. He aimed at me and I ducked. The bullet hit a wall.
One of the construction workers atop a building hit him with a rock and the
second shot went wide. I ran but another of the officers shot me. T was hit by a

" rubber bullet. I fell down and some people dragged me and covered me with

their bodies. The same plainclothes officer who had been following me came
over with his pistol fully drawn but he could not see me as some women were
sitting on me.

After he had passed, [ started walking. My leg was all swollen. I'met one police
officer who expressed surprise that T was still alive vet | was a most wanted
person. He told me to enter a shop that was open and hide. 1 later went and
rented a room in a boarding house with the help of one of the Committee
members. After a short while, I went out to answer a call of nature. While I was
n the toilet, two police officers came knocking at the boarding house. I heard
them asking which room I was in. The owner told them I had left. They then
said aloud that I would die that day.

I however, managed to sneak out and boarded a pick-up truck that was trans-
porting tomatoes. That is how I fled from Ngurubani.*

There was no turning back as farmers took over the running of the Ksh.1

billion a year enterprise. The farmers had made up their minds they had had

enough. The insensitivity of the NIB to their plight strengthened their resolve.

Unity of purpose is what the farmers cite as their main strength, plus the fear-
less leadership of their MP Alfred Nderitu. Everywhere they liken their saruggle
and the leadership of their MP to the Biblical suffering of Israelites and the

We kept asking ourselves, what is all this? What arc they doing to us? We started
getting angry. We started getting united. God sent us a leader who 1s selfless. So
when he called us, we all spoke in one voice. People cannot fight these kind of
battles unless they are united.”

leadership of Moses:

36
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This MP has been sent by God. He has been sent to us the way Moses was sent
by God and told, T have heard the cries of these children.” He is our child. He
1s like Moses who refused the fuxury of Egypt. We all pray to God and say,
‘God, do what you did at the time of the Emergency. God, if we are defeated,
vou are the one who has been defeated, if we win, you are the winner.’

Like the children of Israel who spent 40 years in the wilderness, our time has
come. We have spent 42 years here. And God has decided to change this. We

are united. So we cannot be defeated.®

Interview with Benson Karimi, Ngurubani, Mwea, Septernber 21, 1999
Interview with Joseph Gachanga, Nguka Village, Mwea, June 25, 1999
Interview with Gaitho Kang’aara, Nguka Village, Mwea, June 3, 1999
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Besides the MP and other leaders, there are many other mdividuals who have
been involved in organizing this communal effort. Many of them young people
who have been brought under the yoke that has been the NIB. These young
people have grown up seeing their parents toiling on the muddy fields every day
to their graves and not making enough from their yields to put a meal into their
plates. These, are the ones who symbolize the determination and the future of
the Mwea community. One such young man is John Njoroge, now charged
with the security responsibility over the Mwea Multi-purpose Society’s stores:

}was born m 1966, the first born child in a family of nine. We were very poor
and to even get a packet of maize flour was very difficult. There was never
enough food to eat. I started noticing these problems in the 1870s. T saw my
mother struggle to feed vs. She would go and work in people’s fields to earn
some money for food. That meant she neglected the rice field.

We were n school and my mother and father struggled to keep us in school. We
would go to school hungry many times. I remember even when there was food,
cooking was always a problem. There was no filel and we would collect cow
dung for use.

We could not concentrate in school as we were always hungry. Not because my
parents did not have a farm. They tried but it was mnpossible. I dropped out of
school at standard six and started working, People would hire me to drive their
donkeys.

Life was too difficult and around 1983, I went to Mombasa, where | was hired
to look after goats. I came back, in 1987, to find that my mother had died in
1986. I never knew. Our family had disintegrated. My siblings were living in
different places, with aunts, uncles and cousins. I struggle to recrganize them
into a farmly agam.

The NIB had already confiscated our farm, 1 convinced the NIB to give it back
to me. [ set to work on the farm, In the first year we harvested 80 bags. We kept
10 and delivered 70 to the NIB. My late mother had incurred a debt of Ksh.
100,000 with the NIB. The NIB deducted all the money at once. [ had no
money with which to prepare the land for the next planting,

All this time [ was struggling single-handedly to take carc of my stblings. Our
father had abandoned us. 'The NIB was not willing to listen. We struggled on.

In 1989 T was involved in a road accident and spent a month in hospital. That
year we sold only 40 bags to the NIB. The rest went into paying hospital bills. I
was delivering abmost all the rice to ensure we did not lose the land.

I remember my brothers or sisters would fall sick and I would go crying to the
NIB. They would not listen to me. I could not even afford a pair of shoes. 1
thought to myself, this is colorualism.
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In 1996, I gave up on the rice and decided to try my hand in other jobs. My
brother started taking care of the farm. I started panting houses and glass
fitting for a fee. The NIB tried to confiscate the farm.

In September 1998, together with other farmers and our MP, we started a cam-
paign to buy rice through the Society. The NIB sent armed Administration
Police officers to stop us. In December, we chased away the APs. A group of us
young people started soliciting for rice on behalf of the Society. This was in
December.

One day, one of the farmers told us to pick up his rice which was lying at the
NIB stores. When we went there, we were locked up. The DO came and told us
we were free to buy rice from the farms but we could not pick up what had
afready been delivered to the NIB. So we unloaded the rice. We were however
arrested all the same.

We were charged with theft of 60 sacks of rice. The case is still pending.

The NIB does not care about farmers. Even if a farmer collapses, an NIB
vehicle is passing by, it will never stop to take the farmer to hospital, Even if a
farmer dies and the body is in the mortuary, the NIB will never avail a vehicle to
transport the body.

Growing rice is a hard joB. The NIB comes only when we have harvested.
When rice reaches the NIB, they say that farmers cannot do the milling. And
now that the farmers have decided to sell the rice themselves, the NIB is saying
that the rice is unfit for human consumption. That it has nails and stones. Yet it
is the very same rice.®

While the drama of the Mwea farmers’ struggle as they re-enact it themselves
appears to revolve around their relationship with the NIB, poverty and daily
survival, its complexity and diversity of actors reveals the interconnectedness of
governance and economic concerns. As farmers point out, the NIB has had no
room for farmers involvement in the decision making over their own rice and
their own fate. The Provincial Administration, a throwback from the colonial
days has been the instrument of control in the same manner as it was under
colonialism.

Standing up to demnand a fair price for their produce became a ‘treasonable’
offence in the eyes of the government. Farmers were arrested time and again
for demanding their due compensation. When farmers held a peaceful demon-
stration, they were beaten and two of them shot dead. The farmers struggle is
a complete picture of denial and violation of a series of various rights, from
agsociational to economic, environmental and political.

* Interview with John Njoroge, Ngurubani, Mwea, Septernber 15, 1999
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CHAPTER FOUR

R
Integrating survival and
political participation

‘General conceptual analyss of human rights (and the legal interpretations partly
attendant on such analysis} should be approached with sustained attention to
the underlying humanity of hurman rights and to the reality that human experi-
ence rarely confines itself to neat categories, much less to lnghly abstract ones.”’

— Craig Seolt, “Reaching Beyond (Withowt Abandoning)
the Category of Economis, Social and Cultural Rights™

The Mwea experience is to be understood within the framework of the global
quest for human rights and democratisation. More than any other time the
decade at the close of the twentieth century is a time for the internationalisation
of human right rhetoric and universalisation of certain human values. Every-
where government, corporations and other groups are stressing their comumit-
ment to these principles. More and more governments are dismantling the struc-
tures of monolithism and allowing for greater openness, accountability and polit-
ical freedom. In spite of a few setbacks here and there, traditionally despotic
regimes are queuing to pay homage to the twin shrines of democracy and hu-
man rights,

Unfortunately however, this victory in the expansion of freedom and democra-
cy threatens to obscure the rebuking absence of socio-economic rights from the
celebration of the ‘age of rights’. A non-integrationist thinking rooted in the
ideological polarisations of the Cold War era has continued to dog the human
rights discourse at best equating human rights to civil and political rights and at
worst ranking socio-economic rights lower in the human rights pantheon.

Specifically, the dichotomisation of human rights into civil/political and eco-
nomic/social and cultural rights has created a false ranking that has been rein-
forced by the dominant liberal perspective of rights.

¥ Craig Scott, “Rza;ching Beyond (Without Abandening) the Category of “Economie, Social
and Cultural Rights,” Human Rights Quartery, (Vol. 21, 1999), p. 636 :
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In 1993, in Vienna, human rights activists, scholars and political leaders came
together for a reflection on the state of human rights. At the conference, the
equal importance of all rights was stressed by the community of nations. Con-
cerns such as development were highlighted by the Vienna Declaration’s stress
on the ‘mutually reinforcing interrelationship between development, democra-
cy and human rights’.

Various activists and scholars within the human rights movermnent are now call-
ing for a shift away from the traditional construction of human rights as prima-
rily denoting civil and political rights. A movement from the ‘statist’ position
that rights are only enforceable against the state. This interpretation of human
rights law has failed to confront and address such concerns as domestic vio-
lence, exploitation of farmers by marketing authorities and actions of multina-
tional corporations and International Finance Corporations as human rights
violations.

The Universal Declaration of Human Rights (UDHR) which is the philosoph-
ical foundation for human rights law envisages a regime of rights that does not
dichotomize the ESG from the eivil and political rights. Such ESC rights such
as ‘right to social security’, ‘right to a standard of living adequate to health’,
‘right to work’ are listed in the Declaration side by side with such rights as the
‘right to freedom of movement’, ‘right to life, liberty and the security of the
persor’. It is in this Declaration that the earliest justifications and foundations
of all rights are to be found. In its preamble, the UDHR talks of the ‘recogni-
tion of the inherent dignity ... of all members of the human family’. This
reference to dignity offers a powerful argument for the protection, respect and
promotion of ESC rights. Human dignity is not possible without the respect of
such rights as work, social security, health and education.

In its preamble, the ICESCR makes note of the UDHR observing that, ‘in
accordance with the Universal Declaration of Human Rights, the ideal of free
human beings enjoying freedom from fear and want can only be achieved if
conditions are created whereby everyone may enjoy his economie, social and
cultural rights, as well as civil and political rights.”

The ESC rights are part of what is called the International Bill of Human
Rights namely, the Universal Declaration of Human Rights, the International
Covenant on Civil and Political Rights and the International Covenant on Eco-
nomic Social and Cultural Rights. Although there has been reservations on
ESC rights, more countries have actually ratified the ICESCR than the IC-
CPR. The objection to ESC rights is actually less than the claims. Indeed of
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those countries that have ratified the IGCPR only two — the United States and
Haiti — have failed to ratify the ICESCR.Y

Besides the International Bill, regional treaties have also recognised and inte-
grated ESC rights. The African Charter on Human and Peoples Rights has
integrated all the rights and declares in its preamble that *... it is henceforth
essential to pay a particular attention to the right to development and that civil
and political nights cannot be dissociated from economie, social and cultural
rights in their conception as well as universality and that the satisfaction of
economic, social and cultural rights is a guarantee for the enjoyment of civil
and political rights.” They are contained in the European Social Charter, in the
Additional Protocol to the American Convention on Human Rights in the area
of Economic, Social and Cultural Rights. And as Asbjorn Eide and Allan Ro-
sas point out, more recent global instruments, such as the Convention on the
Rights of the Child have re-integrated ESC and civil and political nights in one

common text,

This re-thinking of human rights has been taking place within Kenya too. Wiily
Mutunga and Alamin Mazrui have argued that reconcepualisation of the hu-
man rights corpus is of critical urgency especially in exploited societies. Much
as the liberal construction of politics contains within it positive and transforma-
tive characteristics,* Mutunga and Mazrui argue, the human rights movement
must adopt a theoretical terram that attacks ‘conceptions of property within
the capitalist idiom and address issues of substantive justice-that fundamentally
affect the way wealth and other resources are redistributed’.** This strategy
must also establish the link between human rights viclations and the interna-

tional economic systern.*

This reflection has been occasioned by a quest for legitimacy by the human
rights movement and a recognition that human rights cannot be grafted upon
the saciety but must be a natural grain within the woodwork of the society. [t is

# Asbjorn Fide, ‘Economie, Social and Cultural Rights as Human Rights’ in Erenomiz, Social
and Cultural Rights, (Ashjorn Eide, Catarina Krause and Allan Rosas, eds.) Kluwer Academic
Publishers, The Netherlands, 1995

“ Asbjorn Eide and Allan Rosas, ‘Economic, Social and Gultural Rights: A Universal Chal-
lenge’ in Economic, Social and Cultural Rights, (Asbjorn Eide, Gatarina Krause and Allan Rosas,
eds.), Kluwer Academic Publishers, The Netherlands, 1995

% Willy Mutunga and Alamin Mazrui, “The Integration of All Human Rights: A Case Study
of Kenya Human Rights Commissian,” {Unpublished paper, 1999), p. 5. See also generally,
Issa Shivji, The Congept of Human Rights in Africa, (Dakar, Codesria Book Series, 1089},

“ Mutunga and Mazrui, {1999}, p. 6

* Ibid.
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a recognition, in the words of Makau wa Mutua that, “To be relevant and to
gain legitimacy in the continent, the human rights movement in Africa must
address the entire gamut of rights, both the ctvil and political and the ecunomic
and the social rights. It should not focus on the political and procedural troubles
of a few elites in the capital cities or the urban areas. ™

In its March 1998 Annual General Meeting, NGO Council kicked off a cam-
paign to popularise ‘Basic Needs as Basic Rights’. Various groups specifically
the International Cormzmssion of Jurists (Kenya), Kenya Pastoralists Forum (KPF),
Shelter Forum, Kenya Aids NGOs Consortium, the NGO Council, ActionAid
Kenya, 4Cs, Network for Water and Sanitation Internattonal (NETWAS) and
later KHRC launched the Basic Rights Charter.

The ‘Basic Needs as Basic Rights’ movement has been significant in bringing
down the conceptual wall between development work and human rights work.
It has lent the human rights language to what has previously been dismissed as

purely ‘economic and social concerns’.*

This reflection has been occasioned by experiences of peoples within Kenya
and elsewhcre. Analysing poverty and deprivation in Mwea from a merely eco-
nomic dimension will result in half the picture. From purely production dimen-
sions Mwea farmers ought not to be poor. After all Mwea is the most profitable
of the irrigation schemes in Kenya accounting for 80% of rice production.

Rather, the totality of the poverty in Mwea can only be understood within its
political-economic context. Mwea represents a continuation of denial of par-
ticipation harking back to colonialism. Mwea was an imposition by the colonial
administration as part of its political subjugation strategies What was devel-
oped was the physical infrastructure for rice production and not the physical
infrastructure necessary for democratic management.

In Mwea, the government did not move to legitimise the Scheme after inde-
pendence. Policy formulation has continued to be top-down.*® The styie of

“ Makau wa Mutua, “The Legitimacy of Human Rights NGOs in Africa’ in The Legal Profession
and the Protesiion of Hisman Rights in Africa, Africa Legal Aid, 1999,

“ Aryeh Neier, former executive director of Human Rights Watch has articulated this posi-
tion:

When it comes to the question of what are called economic rights, I'm on the side of the
spectrum which feels that the attempt to describe economic concerns as rights i rmsguided.
Aryeh Neier, remarks to East Asian Legal Studies and Human Rights Program Symposium
(Harvard Law School) (May 8, 1993), in Human Rights and Foreign Poligy: A Sympostum 16 (1994),
quoted in Makau wa Mutua, ‘The Ideoiogy of Human Righfs’, thgfnia }Jma] qf International
Law, Vol. 36, No. 3, 1996, p. 618
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policy implementation has alse excluded farmers i all significant issues, Yet
part of a citizen’s contract with the state is that she/he has a say in the affairs of
governance. In Mwea, this say has been denied at the local level.

Mwea farmers are a major contributor to the government revenue through
taxes and through the various deductons from farmers. Yet there is no policy
of ploughing back any of the resources through development of social infra-
structure. Mwea is an example of taxation without any attempt at delivery of

SErvices.

The Mwea Scheme 1s a representation of economic management using politi-
cal logic. Here any effort to challenge the process of impoverishment is an
attack on the political bureaucracy in charge. Fighting for economic better-
ment therefore has meant fighting to dismantle the political and admimstrative
structure i charge.

The Mwea experience is a lesson that while in academnic discourse the divistons
between the various rights might be conceivable, in the practical reality where
human rights violations occur there exists no such dichotomy. The enjoyment
of one right is predicated upon the respect for the other Where the right to
speak is imperilled and the hungry cannot ask for food, it is not only the right to
speak that is endangered. It is also the life itself as no one will know the hungry
have no food.

£ See also, generally, Patrick O. Alila, ‘Grassroots Participation in small and Large Scale Imriga-
tion Agriculture: The Kenyan Experience’ in Frigation Policy in Kenya and Jgmbabwe, Ruigu,
George, M., and Rukuni, Mandivamba (eds), (Nairobi: Institute of Development Studiésg
1087 p. 82



CHAPTER FIVE

The unfinished busines

S

‘It 1s not blasphemy if we claim the ownership of thisland, n this settlement, for
we purchased it by our blood and the work of our hands. It is also our mherit-
ance.’

— Mzee Azariah Muriuk, Mwea farmer

Mwea fartners have made what they swear is an irreversible break with the
NIB. However their battle with the NIB is far from over. One of the sticking
points is the fate of the Mwea Rice Mills.

The Mwea Rice Mills Limnited was started as ajoint enterprise between the Mwea
farmers and National Irrigation Board. The inittial capital mvestment was Ksh.5
million, split between the farmers and the NIB at the ratio of Ksh. 2 million to
Ksh.3 million respectively. The farmers raised the Ksh. 2 million through the sale
of 100,000 shares at Ksh. 20 each. The allotment of capital ratio was by agree-
ment between the Mwea Farmers Co-operative Society and the National Irriga-
tion Board dated February 28, 1967, The NIB was to hold 60% of the shares
while the Society was to hold 40%. In 1992, the NIB sold 5% of its shareholding
to farmers, thus bringing the share ratio to 55:45. The farmers’ share equity of
45% accounts for 4.3 million. Owing to its shareholding, the NIB has always 1as
had control of the management of the Mwea Rice Mills.**

Unlike the farmers, the NIB did not directly inject any capital into the building
of the Rice Mills. The Ksh. 3 million share was in the form of technical and
professional input.

Farmers complain that for five years, they have not received any dividends from
the Mills. In January they attempted to take over the Mills as well as the NIB
stores. They were stopped by the police. Now farmers are making do with small
single pass rice hullers. These cannot separate the broken rice from the whole,
which makes the rice less competitive in the market. The society has 40 of these

hullers.
¥ Memorandum and Articles of Association of Mwea Rice Mill Limited, KHRC files
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Farmers have also temporarily
abandoned the tug of war over
the NIB stores. Instead they have
moved their 1998 harvest into
temporary shelters at the Mwea
Growers Multl purpose Co-oper-
ative Society premises. The tem-
porary shelters have cost them
Ksh.7 million.*

Although the NIB seems to have
given up the fight, farmers have
no ttle deeds yet. They have noth-
ing other than the allotment let-
ters to support their claim of own-
ership of the land they occupy.
The NIB remains the registered

OWDEr. ' Hulling the 1998 crop: Ownership
of the Mills still disputed
The battle over the 1998 harvest

has already been taken to the courts where the NIB has been trying to compel
farmers to hand over the rice.’! Farmers are not ready to budge court orders or

no orders:

The NIB has no right of ownership of the Jand and the rice. These belong to the
Mwea farmers. The NIB can only claim the money it spent on the production of
the rice. Farmers want the NIB to let them sell their rice and pay the debts. Farm-
ers do not see the reason for these wars although some of their colleagues have
been shot dead. We do not see which law in this country allows for our rice to be
snatched from us through court orders. This is absolutely unfair.*®

Having lost the battle over the rice, the farmers say the government has now
moved to try and cripple the operations of the Mwea Growers Multipurpose
Society. So far, the society has acquired 40 tractors that are involved in prepar-
ing the fields for the farmers.

Due to the high capital costs they have incurred, the Society requires credit
facilities but cominercial banks will not lend them money, says Benson Karimi,
the Society’s treasurer:

% Interview with Mwea ME, Alfred Nderitu, Ngurubani, Mwea, June 3, 1999

% NIB vs Mwea Rice Growers Multi-purpose Co-op Society and five othes, civil case no. 2760 of 1998,
High Court of Kenya, Nairohi

%2 Azariah Muriski’s statement, KHRC files
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They cite the pending court case argung that the ownership of the rice is in
dispute. The government has blocked us and we cannot get loans from banks.
We have to struggle with no funds.

f want you to let the whole world know how we are being oppressed. We are
being oppressed yet we are human beings. We do not beg. We do not steal. We
swealt.

We arc selling our rice at a throw away price because the government has re-
fused to hand over our rice mill. We are selling our rice at Ksh.54 shillings per
kilogramme. The NIB used to sell at Ksh.62 shillings. Now we are saying we are
selling gold. Where was the money going?™

Interview with Benson Karimi, Ngurubani, Mwea, September 25, 1999



CHAPTER SIX

E:

Conclusion and
Recommendations

Mwea is a statement that in those small places that Eleanor Roosevelt spoke of,
the people have been ahead of the scholars and other actors in the human
rights movement. The 1993 Vienna Conference is but an affirmation that the
human rights movement should have never attempted to split human rights
into categories. The plight of communities such as Mwea 1s an expression that
human rights violations do not follow the dichotomies of civil/political and

sacle/ economic.

The experience of the Mwea people illustrates the interconnectedness of all
rights and how the denial of one right leads and re-inforces the violation of the
other. The Mwea farmers have lived under conditions that clearly violate the
International Covenant on Economic Sacial and Cultural Rights. Article 7 {a}
1 of the Covenant recogmises the right to remuneration which provides all workers
with ‘a decent living for themselves and their families’. Equally, article 25 of the
Universal Declaration of Human Rights states that ‘Everyone has the right to a
standard of living adequate for the health and well-being of himself and of his
family, including food, clothing, housing and medical care and necessary sccial

services...’

The impoverisation of the Mwea farmers through economic and political pol-
icies that deny them a just compensation for their proceeds is a denial of a
decent living,

Under section (b) of the same article, ‘safe and healthy working conditions’ is a
right. In Mwea, clean water is unavailable and farmers have to draw water
from the irrigation canals. There are no toilet facilities, although work usually
takes place in the fields far away from the communal compounds where the
farmers live.

The violent crackdown by the police when the farmers rose to protest their
conditions was a clear violation of an array of rights guaranteed under the
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International Bill of Hurman Rights. The International Covenant on Givil and
Political Rights recognises the right of all persons to assemble peacefully and
express their opinions without interference {Articles 19 and 21). These rights
are also affirmed by the Universal Declaratton of Human Rights.

Mwea represents the horror of a planned economic deprivation of citizens by
their own government. It is a symbol of the continued dominance of the colo-
nial ideology of power in post-colonial Kenya. It was not just that the farmers
did not get a fair price for their crop but that the same crops have to be pro-
duced under conditions of squalor; and taken away by the force of the gun and
the threat of the law: The pre-eminent role of the Provincial Administration the
most recognisable face of decentralised despotism of colonial days in buttress-
ng the oppression of the Mwea rice farmers is a matter of record.

In Mwea, the NIB, the Provincial Administration, the courts and the represent-
atives of other government organs all merge into a single face of imposed pov-
erty. It is the Provincial Administration police officer who ensures that farmers
deliver all their harvest to the NIB, as per the Irrigation Act. An Act enacted by
a post-independence Parliament and enforced by a post-independence govern-
ment.

o

Recommendations

KHRC makes the following recommendations:

To human rights organisations

1. Whereas there is a compelling need for close scrutiny and eternal vigilance
by human rights groups on the condition of civil and political rights, there
exists an equally critical need to monitor; document and expose violations
of socio-economic nature as an integral aspect of human rights.

2. In its monitoring of human rights violations, the human rights movement
must strive to see the integrated picture and establish linkages between the
violations of socio-economic rights and civil and political rights and vice

vErsa,
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3. Lessons must be drawn from popular struggles on the integrated nature of

violations and the corresponding responses,

To the Kenya Government

1.

The serfdom in Mwea and in other similar areas has for a long time been
legitimized by laws that are in conflict with the notion of individual liberty.
These laws and in particular, the Irmigation Act (Cap. 347, Laws of Kenya),
should be repealed as part of the process of distnantling the agrarian dicta-
torship and its paternalism.

The violence, the killings and the torture of innocent farmers in Mwea
should be immediately investigated, the culprits punished and compensa-
tion made to all those who suffered from police excesses,

The government must recognize the sanctity of peacefil dissent and should
refrain from criminalizing this as it did with Mwea rice farmers.

The government as the sole agency with the legitimacy of governing has
duties and responsibilities to its citizens. The Mwea farmers are a lucrative
source of revenue for the government but have recetved no benefits in the
form of services. These must be provided to prevent the absolute erosion of
the government’s legitimacy.

The right to have a voice in government means the right to participate in
the central government as well as in local governance structures like the
NIB.

Government regulatory powers should be exercised even-handedly and
should include those institutions under government control like the NIB.

Mwea farmers should be allowed to manage rice production in holdings
and should be issued with title deeds.

The administration should be de-linked from economic management and
should not be involved in the production relations as it has been in Mwea.
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Obligationy

+ The licensea I§ required maintain the boundary of his plot in a manner satisfactory to the Authoritg'manager.
Here, however, the African District Couacil of Emby (Mwaa} By-Laws were wider because they included the
demarcation of the boundary in a manner satisfactory to the Authority as an additional condition under this
provision

¢ reside i 2 village, erect and malntain 3 dwalling-house and any ather necessary buildings to the sadsfaction
[of the Authority:

+ seck the permission afthe Autharity before allawing any persan wha is not his wife ot dependent to raside
on, cultivate or make use of his plot in ahy other way:

- seek the permission of the Authority to culefrate any hud other than that for which he has 1 license & ta
depasture any steck on any land within the area;

» seck the permission of the Authority to keep, hierd or depasture stock in extvess of the numbers of the
stock entered on his license or (o take put any stock fram the ares:

- declare to the Authority the natural increase of his permitted stock and comply with any instructions fssued
f:y the Autharity as to thelr disposal;

- desist from occupying y house other than that alletated to him or pertiitted by the ranagar

[Duration
A licensee is entitled o otcupy the fand for the rewmainder of his ffe under the African District Council of
Embu (Mwes) By-Laws. This tow applies te the nominated successor.

Suctesy
* A successor needs to be above |8 years of age to actually succeed

 When 2 successor had aot stined 18 years of age, then his family o clan were required to select o person
uo art for him and assume the rights and liabilities of the license until he reached the age of 18 years

* The nominaton of the svecessar sheuld be done within one year of a license baing granted

* fame

* Same
-+ maintain his halding and all fleld, feeder and drainage channels to the satisfaction of the manuger

+ maintaln 10 the satishiction of the manager allirrigation channels and works on or serving bis holding

+ cultivate his holding 1 the ssrisfaction of. and in actordance with the crop rotation laid down by the
manager, and camply wich all the instructions given by the managar relating to the crltvation and irrigation of
his bolding

» seek the approval in wiiting from the manager before hring or causing ta be hired or employed stock or
rachinery for cultural operations, other than stack aad machinery owned by the manager

« seek the written approxal of the mansger bafore abaenting hiraself fram the scheme for longar than one
manth

+ daliver each crap -- ather than paddy -- that has been harvestad ather than such partion as he may wish o
retain for the his own consumption and that of his authorized dependants to the manager or otherwise
dispose of it as per the instructions of the manager

+ deliver alf paddy harvestad to the manager or otherwise dispose of it as per the instructions of the manager

» avoid keeping an his holding sny steck in excess of these specified in his license, declare to the mansger
anaually aoy hatural ingreass o such stock and ¢camply with the instructions of the manager as to their
disposal

+ axoid the willful or negligent damage of any road, bridge or culvert within the scheme

* not permit any of his stock to be upon any part of the scheme which is tlosed 1o stock or to damage any
craps or wales inttaliztions or communications ar othet property

< Every license is valid for a period of one year and from year to year thereafter

* Same

» YWhen a sutcessor has net awained he age of |8 years his gusrdian wnder customary by shouwld appoint,
within one manth of the licensee's death and with the approval of the manager, a person to a<t on his behalf
untl the successer is of age.

+ The nomination can be done at any time after the date of being granted a license but it musc be in writing,

« 3 licansee can revoke or alter his nomination for successor by writing to the manager. However, no person

Inerninated as a suctessor under these Regulations way sutceed withour the spproval ofthe firigation

commites

* the avthorized dependent may appeal to the court against. the nomination of a successor within 30 days of

the death of 4 licensee,
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& Authority can:

arder the licenses to remove stodk it axcess of those entered in his icense;

thould the licensee fall to obey this order. confiscate and sell these extess stock afver consultation with the
ean District Coundl Agricultural Committee and pay the proceads fireum this sale, less any expenses of the
e. to the licenyes;
authomze 10 wiiting any parson to UProot, graze or ctherwise disposc of any &op plantsd contrary o my
nstruction to a licenses and not ba liable ta pay compensation for such disposal;

sorve a written notice to the kcenyae to comply with tha provitions of the ByJaws or of ahy instructions

aven under them or any other operative law or with the terms of his licette or with the By-Laws of goed
sbandry:

 summon ths licensee shouid he Bl to comply with the terms of the written notice, te show ause why his

icense should not be tarminated:

The manager has powers to:

« gliccate to alicensee 3 house to ba acaupiad by him within the scheme or permit » licensee to srect s own
house;

= give a licensee Notice s to tha repars ta the house he considers necessary and a trmesichedule within
which these should be undertakeny;

* CUsE NEcessary repars to the heuse to be carmied oyt and recever the cos fram this from the licenses;
_. Authorize the construction of buildngs or any cther warks on his holding or sisewhere in the scheme:

[+ Diract that 2 structire or bulding erected without his consentbe removed and the land reaturmed to it
longnal state and. if this & not dene. enter tha bulding or structure 3o as to demollsh It and recover the costs
for wech rermoval from the icensee;

» Order the destruction of any crops planted In contravention of his instructions or the provaions of the
Repuiations 3nd recover the expansar of this teatruction fom the Hicenita withour baing tisble to pay
compansation;

» Cultivata licensee(s) aropy by machinery, apply fertiizers or manure, treat aops or stodc in any way'to
|pratect them from disemes, petts or damage of any King and recover the costs of these from the licensea(s);

+ Order aficgnses to remove Jf additional stadk and, sheuld this not be done, canfircite and sedl this srodk at
the expense of the licensee

+ Order alicenies to take ruch measures a1 he deems sppropriate to remedy the nagligance of the licensae in
the use of land, the uss of irngation water or tha adtivation of his crops and. f these are not followed, to taked
such measures as he deems necessary to safeguard the orop, preserve the holding and irmigation water and
recover the tosts of such measures from the liconsee

- where the icanyet (3 absent for any reason, take such measuress a3 he tennders nedassary to safaguard the
crop and preserve the holding and irrigation water and racover the cotts of any meaures from the licanzse

[« ropair any damage that may ba cause willfully or negligently by 2 licensee at the cost of the licersee
= maka daguctions from the preceeds of any sale of craps and stodc belanging to 3 licenses to cover;

I. costs incurrad by the manager - In arranging for the culttvation of tha holding. the repair snd removal of
any bulding or structure, the destruchion of any crops, the provision of masura, farthizers. insecticdes or
ary agricuitural cperations, the collection, pracessing and marksting of arops, remadying the negligence of
the licenyea or safaguarding orops or presesving the holding, repainng any damage caused by stodk or by
willful or negligent conduct by 3 icanses

L afy smounts due for rates payable for water and other services for his halding & provided for by the
Miniater, any outstanding advances made to tha licensee for the puepose of culuvation, rigaticn or other
improvament of hus hotding and sny other charges that the Minister may agree [0 oh recommendation of
the committes.
* 133Ue 2 parmit on who tan drive 3 motor vehide within the scheme on any road other than & public road ard
in what circumstances thid thould be dona

+ In the avent of an amargency. order all licensees to undertake amengency repair waork in any part of the
scheme

* serve » written notice on a licenses requiring him to comply with any of the provisions of tho Regulations or
any Instructions issued under thexe o any othrer oparationd law

+ sLtmon 3 Jicenaae to show casse why his iicense should not ba terminated should he fal to comply with thel
written notice to comply with the Regulations or instrucuons issued thereundar or any other operationaf law

3344 39 OL DONIAQ



APPENDIX II

S

S

NIB S Fu ding Sources

NIB'S FUNDING SOURCES

Date Funding Source

1954,/5 Internaticnal Co-operation Administration (USA) and Government of Kenya

1965—1969  |Freedom from Hunger (UK}

1971—1973  [Kreditantilt fur Wizdeufbau, Germany

Source: Mwea Growers Multipurpose Society file

Figures for other years unavailable



APPENDIX III (a)

_ DAILY NATION, THURSDAY, DECEMBER (9, 1998 » as

NATIONAL IRRIGATION BOARD

CAVEAT EMPTOR (BUYER BEWARE)

PUBLIC NOTICE

1t has come to the Board's notice that some
businessmen are Intending and have made plans to buy
rice from Nationat Irrigation Baord (N.}1.B.) rice farmers
particutarly In Mwea trigation Scheme.

National Irrigation Board is hereby warning the said
businessmen that the rice grown in NIB schemes is

roduced through the financlal paricipation of the

ationat Irrtgation Board, !tis financed on condition that
the same once harvested be delivered to the National
Irrigation Board, for the purpose of cost recovery, who
. aftar marketing pay thelr dues. The Mwea farmers have
signed agreements with the Board to fhis effect.

The businessmef intending to purchase the said paddy
rica from Mwea farmers are hereby warred that such
purchase is against the law and legal action shall be
taken against them at thelr own cost.

B_ DER OF BOARD,

B
03 b "‘:‘":‘:-u{%ﬁ%
e &’w% " /,,,? ]

o

-
4
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APPENDIX III (b)

MWEA RICE GROWERS MULTIPURPOSE
CO-OPERATIVE SOCIETY

' PUBLIC NOTICE.

Let it some 1o the pubﬁc nonca that Aice ln Mwea is a preperty ol the
Rice famers, Natlonal Imigalion Board comes in just as a facililator,
whereby they provida flriancidl and technice! assistance to farmefs at a
fee: Since Nationat imgation Board was fomed through a parfianientary
At 1960, tarmers have alizorny been expioited through this Act.

With iiberalisation of the economy and In particular the agrictlture Sector

-we would ke 10 mfofn the publlic that the monapoly Malional Irrigatian
Board have had is no more. The Natianal Irrfigation Board Acgt which
miport 1o be the goveming Jaw ls outdated and cantravenes chapter V
Seclfon 73 and 75 of the Kenya Canstitution. -

Henea the sagiety which 1s fylly tvned by the (armers takes over e
mantla of handlmg marketing and all the process of manufacturing the
rica. _ 3 -

Letthe p!.tblic!ake netica lhathea rice farmer soclely have decided fo
_rhatket thelr dce through the Gooperative and nol through the National

?mga!!un Boafd. This resolufion was amived at their annual general
gvember, 388 attendad by al the 3,500 timers
nan mm fesidents who benefit directly in the -

sr:héme.

m‘agmemen%s B claims te hiave antered with farmears are ndl and
vold because they were sighed under duress and no wilnesses were
involved, The Soclely appeals lo any willing and able buyer fo come
thraugh the soclety as the legaliy constituted organisation.

Farmart Aeprasentatives:- |

1, Joseph Ng'ang'a - + Yige Chaimman

2. John Myrsithl + Gec. Manager

3. Domnic Thindf . Hon. Sacretary

4. 8enson Karmt - Treasurer .

5. Hon Affred M. Nderly  + MP .
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APPENDIX 1V

: 7 'NATTIONAL IRRICATION BOARD
LgNANA ROAD . - ‘ Télsgrams: IRRIGATION

PO Box. 30372, i . - - “Telephones: 711380.711468 :
NAIROBL, . . - . 711487,712473, 7|zo§

. C/M2VOLI - N o | 73445
Your Ref . ‘I

NAME: M“’V—LQL

Thro
Th& Im aatmn Ofﬂcer,

. .‘; &Y‘unvi(‘.&( - 7313[’\‘1
L i
Cavnte Sechm.

" In view of the above, the Boerd i calling upo'n you 1o show gead cause why your ]’cmce' e

should noT T termitated. Your ister :
of the. daté- !fug.ieger, fgﬂm ;e.m i
terminated, k ST 4‘
: !
1.3.0. OGOM'BE ‘
SENIGR SGHENEE M' ' :
i
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APPENDIX V

The African District
Councils Ordinance, 1950
(Revised Edition, 1959)

IN EXERCISE of the powers conferred by section 36 and 37 of the Afnican
District Gouncils Ordinance, 1950, the African District Council of Fmbu hav-
ing been authorised by the Minister so to do, has made the following By-laws:

The African District Council of Embu
(MWEA) BY-LAWS, 1960

1. These By-laws may be cited as the African District Council of Embu (Mwea)
By-laws, 1960,

2. In these By-laws, expect where the context otherwise requires:

‘African Advisory Committee” means the Committee appointed under par-
agraph (1) By-law 3; the area of land specified in the First Sehedule of these

“area”™ means XXXXXXXXXXRLXRRIX By-laws
“council” means the African District Council of Embu

“dependant” means, in relation to a licensee, his father and mother and
such of his children as are unmarried and under the age of eighteen years;

“Authority” means the Chairman of the African Disirict Council of Embu
or any person norinated by him in writing:

“licence” means a licence, granted under By-law 4 of these By-laws, to
oceupy the area or any portion thereof;

“licensee™ means any group, family or individual to whom a licence has
been granted, and includes any person who succeeds a licensee, or who acis
for such successor, under by-law 7;
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30

“Provincial Commissioner” means the Provincial Commissioner of the
Central Province;

“register” means the register maintained in accordance with by-law 5(2);

“registered dependant” means any person whose name is entered in the
register as being a dependant of a licensee;

“Settlement Officer” means such person as may from time to time be ap-
poinited by the Authority to be in charge of the area;

“Stock” means any bull, cow, bullock, heifer, calf, ox, sheep, goat, mule,
donkey, or swine, and inchudes poultry and domestic animals.

(1) The Authority shall appoint a committee to be known as the African
Advisory Committee, to advise him upon the exercise of his powers,
duties and functions under the provisions of by-laws, 8, 12 and 13.

{2) The African Advisory Committee shall consist of:

{a) one or more chiefs or sub-chiefs appointed under the Native Au-
thority Ordinance and selected by the Authority and

(b) not less than three other persons selected by the Chairman in con-
sultation with licensees or such of them as he deems it practicable to
consult:

Provided that if the Authority so decides the committee shall consist
only of the persons referred to in subparagraph {b) of this para-
graph.

Any persons who occupies land or who possesses, herds or depastures stock
otherwise than under and in accordance with the terms of a valid licence
granted by the Authority in respect of which he is the licensee shall be guilty
of an offence against the By-laws.

(1) Every licence shall be in the form set out in the Second Schedule and
shall be prepared in triplicate; the oﬁginal shall be given to the licensee
and the duplicate to the Settlement Officer; and the triplicate shall be
kept by the Authority.

(2) The Authority shall maintain a register in which shall be entered the
name of every licensee, together with the names of his dependants, the
details of the stock permitted to him, the number and size of the plot
which he may occupy and on which he may practice agriculturc and
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the name of the person nominated as the licensee’s successor as herein-
after provided.

(1) Before delivering the licence to the licensee the Authority shall:

a) cause these By-laws to be read and explained to the applicant in a lan-
guage which he understands;

b) give the applicant a copy of these By-laws;

c) obtain from the applicant in writing a receipt for the By-laws, an ac-
knowledgment that he wnderstands them and an undertaking to ob-
serve them; such receipt, acknowledgment and undertaking shall be in
the form set out in the Third Schedule.

d) On delivering the licence to the licensee the Authority shall inform him
of the number of his registered dependants and the number and kinds
of stock which he may keep, herd or despasture, and the fees and rents
payable under paragraph (a) or rule 8.

(1) Within one year of being granted a licence the licensee may nominate
another who shall, in the event of the licensee’s death, assume the rights
and liabilities prescribed by these By-laws.

(2) No person nominated as successor may succeed until he reaches the
age of eighteen years; if he has not reached that age, his family or clan
shall select a person who shall act for himm and shall assume the rights
and liabilities prescribed by these By-laws until the successor reaches
the age of eighteen years. If no such person 1s selected who 1s able and
willing to act the licence shall be terminated.

Alicence shall entitle the licensee to occupy the land defined therein for the
remainder of his lifc, and thereafter his nominated successor for the re-
mainder of his life subject to the following conditions:

(a) the council with the approval of the licensee shall pay such dues as may
be prescribed by the Provincial Commissioner;

{b) the licensee shall demarcate and maintain the boundaries of his plot to
the satisfaction of the Authority;

(¢} the licensee shall himself reside in a village and shall erect and maintain
therein a dweling-house and any other necessary buildings to the satis-
faction of the Authority;

(d) the licensee shall not, expect with the permission of the Authority allow
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(h)

any person who is not his wife or registered dependant to reside on,
cultivate, graze or otherwise use his plot; '

expect with the permission of the Authority the licensee shall not culti-
vate any land, expect the plot of land defined in his kicence, Nor depas-
ture any stock on any land within the area;

the licensee shall not, expect with the permission of the Authority, keep,
herd or depasture within the area any stock in excess of the numbers of
the stock entered on his licence and shall not introduce or take out of
the area any stock without the written permission of the Authority;

the licensee shall comply with all instructions which may from time to time
be given by the Authonty with regard to the branding, dipping, inoculaiing,
herding, grazing or watering of stock, the construction and preservation of
firebreaks, the production, disposal and use of manure and compost, the
preservation of fertility of the soil and the prevention of soil erosion, the
felling, stumping, clearing and burning of trees and vegetation, the type
and area of any crops to be planted (ncluding Fodder crops and trees), the
control of the use of beehives and the production of silage and hay, or by
the Authority or the Medical Officer of Health with regard to the welfare,
health and good discipline of the inhabitants of the area:

the licensee shall declare to the Authority the natural increase of his
permitted stock and comply with any instructions issued by the Author-
ity as to their disposal.

9. Any hcensee who fails to comply with any of the conditions set out in By-

law 8, or with any lawful order or instruction issued thereunder, shall be

guilty of an offence against these By-laws,

10. (1)

Where any stock in excess of the numbers entered in the licence, which
has not been declared under the provisions of paragraph (h) of By-law
8, 1s found in possession of or under control of any licensee within the
area, the Authority may order the licensee to remove such excess stock
from the area within such reasonable time as he shall-specify.

If the licensee fails within such time to comply with such order, the
Autharity may, after consultation with the African District Council Ag-
ricultural Committee, confiscate and sell such excess stock, paying the
proceeds thereof, less any expenses of the sale to the licensee.

11. The Authority may in writing authorize any person named in such writing
to uproot, graze or otherwise dispose of any crop planted in wilful contra-
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any person who is not his wife or registered dependant to reside omn,
cultivate, graze or otherwise use his plot; '

expect with the permission of the Authority the licensee shall not culti-
vate any land, expect the plot of land defined in his licence, Nor depas-
ture any stock on any land within the area;

the licensee shall not, expect with the permission of the Authority, keep,
herd or depasture within the area any stock in excess of the numbers of
the stock entered on his licence and shall not introduce or take out of
the area any stock without the written permission of the Authority;

the licensee shall comply with all imstructions which may from time to time
be given by the Authority with regard to the branding, dipping, inoculating,
herding, grazing or watering of stock, the construction and preservation of
firebreaks, the production, disposal and use of manure and compost, the
preservation of fertility of the soil and the preventon of soill erusion, the
felling, smmping, dearing and burning of trees and vegetation, the type
and area of any crops to be planted (including Fodder crops and trees), the
control of the use of beehives and the production of silage and hay, or by
the Authority or the Medical Officer of Health with regard to the welfare,
health and good discipline of the inhabitants of the area:

the licensee shall declare to the Authority the natural increase of his
permitted stock and comply with any instructions issued by the Author-
ity as to their disposal.

9. Any licensee who fails to comply with any of the conditions set out in By-
law 8, or with any lawful order or instruction issued thereunder, shail be
guilty of an offence against these By-laws.

10. (1)

Where any stock in excess of the numbers entered in the licence, which
has not been declared under the provisions of paragraph {h) of By-law
8, is found in possession of or under control of any licensee within the
arca, the Authority may order the licensee to remove such excess stock
from the area within such reasonable time as he shallspecify.

If the licensee fails within such time to comply with such order, the
Authority may, after consultation with the African District Council Ag-
ricultural Committee, confiscate and scll such excess stock, paying the
proceeds thereof, less any expenses of the sale to the licensce.

11, The Authority may in writing authorize any person named in such writing
to uproot, graze or otherwise dispose of any crop planted in wilful contra-
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vention of any instruction given to alicensee under paragraph (g) of By-law
8; no compensation shall be payable for any crop which has been so uproot-

cd,

12. (1)

grazed or otherwise disposed of.

Where the Authority is satisfied that a licensee has failed to comply with
the provisions of any of these By-laws, or of any instruction given there-
under or under any other law for the time being in force, or with the
terms of his licence or with the By-laws of good husbandry, he may
serve a written notice of such failure upoh the licensee requiring him to
do such things to comply with the said provisions, terms or By-laws
within such time as is specified in the notice.

If the licensee fails within such time to comply with the terms of such
notice, the Authortty may, by notice in writing, call upon the licensee to
show cause, on a date specified in the notice, to the Authority why his
licence should not be terminated.

The licensee shall appear personally on such date before the Authority
sitting with at least three members of the African Advisory Committee
as assessors but shall not be bound by their opinions;

Provided that where the opinion of the majority of the assessors differs
from that of the Authority or if the licensee so requests, the matter shall
be referred to the Provincial Commissioner whose decision shall be final.

If the licensee fails to show cause to the satisfaction of the Authority, or,
if the matter is referred to the Provincial Commissioner, to the satisfac-
tion of the Provincial Commissioner, the licence shall, or if the licensee
hasbeen convicted of a cogmizable offence under any other law for the
time being in force the licence may, be terminated by the Provincial
Comimissioner.

Where the Provincial Commissioner terminates a licence under the pro-
visions of paragraph (4} he shall inform the licensee accordingly and
shall give to him notice in writing requiring him to remove himself, his
dependants and his stock from the area within a period specified there-
in; such notice shall operate to extinguish all rights and benefits of the
licensee under these Ry-laws.

Any licensee who is required under the provisions of By-law 12 to re-
move himself from the area shall be entitled to receive from the Author-
ity compensation for crops which he cannot harvest and for buildings
and improvements on the land.
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(2) Where any claim for compensation arises under paragraph (1) of this
by-law the African Advisory Committee shall determine the compensa-
tion to be paid.

(3) The Authority may dispose of any crops, buildings or improvements for
which compensation has been paid in such manner as he thinks fit, and
may recover the amount of the compensation or part thereof, from the
next licensee licensed to occupy the land.

14. The Authority may order in writing authorize any person named in such
order to perform such of the acts which he himself is authorised by these
By-laws to perform, as may be specified in such order:

Provided that;

(a) an appeal shall lie to the Authority against any order issued by a person
authorized under this by-law,

(b} the power conferred by by-laws 6, 11, 12, 13 and shall not be so dele-
gated.

15. Notwithstanding the foregoing provisions of these By-laws the Authority
may, on giving not less than six months’ notice of his intention so to do,
terminate a licence, paying in respect of such termination compensation
for buildings and improvements and for any crops planted before the giving
of such notice which the licensee by such termination is prevented from
harvesting, such compensation to be assessed in accordance with by-law 13.

16. Any moneys accruing from the sale of stock or crops under these By-laws
shall, after deducting any expenses entailed, be utilized in such manner as
the Council may direct.

First Schedule (By-law 1)

That part of the Embu District which is contained within the following bound-
aries commencing at the junction of the Tana and Thiba Rivers thence by the
Thiba River to the junction of the Thiba and Rupingazi Rivers thence by the
Rupingazi to its junction with the Nyamindi River thence by the Nyamindi
River to its junction with the boundary of the consolidated areas of Mwea
thence by the southern boundary of that area to its intersection with the Wain-
wright Line thence by that boundary to its ntersection with the Tana River and
thence by that River to the point of commencement.
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Second Schedule (By-law 5}

Licence No. .cccvvevvnievnrensrnnens .

.................................................... SOTE Of tvvviiiiiiiiciic e
Of the (e District of the .oviieeiieeiievereer e,
Province is hereby authoerised to occupy Plot No. (v
of the i Native Reserve, and to keep within

Mwea not more than the following number of stock:

................................ Donkeys
................................ (Other stock or domestic animals)

Subject to the conditions prescribed by the African District Gouncit of Embu
(Mweca) By-laws, [960.

SIGNED this ovvvevreirerrrinniieirninnnninee day of oo 19 i,

Chairman

In accordance with by-law 6 of the said By-laws I have caused these conditions
to be read and explained to the above-named licensee in the .cccoovvviviccvnnnenne.
language, which he understands.

Witness
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Third Schedule (By-law 6 (1)(C))

of the et District of the ..o .
Province hereby acknowledge receipt of a copy of African District Coundil o
Embu {(Mwea) By-laws 1960. 1 have had these By-laws explained to me and 1
fully understand them and I undertake to observe all these By-laws.

Licence Nouimeveiieieeieneee e

....................................................

....................................

(Witness)
Made this " "th day of December; 1960. BY ORDER of the African District
Council o mbu.

Embu, ate .occonvenianrinn. Chairman, EMBU AFRICAN DISTRICT
Recommended
Nyert, Date cooeeeveverercenreee Provincial Commissioner; Ceniral Province
Approved
Nairobi, Date ..o MINISTER FOR LOCAL GOVERNMENT
AND LANDS
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APPENDIX V1

The IgtlonAct
CAP 347 Laws of Kenya
Subsidiary Legislation

Designated Areas under section 14

NATIONAL IRRIGATION SCHEMES
(a) the area known as Perkerra Irrigation Area in the Baringo District of the
Rift Valley Province, the boundaries of which area are set out in the Sched-
ule to a setting apart notice published as Gazette No. 4643 of 1959;

(b} the areaknown as the Mwea/Tebere Irrigation Area in the Kinnyaga Dis-
trict of the Central Province, the boundaries of which area are set out in
Schedule to setting apart notices published as Gazette Notices Nos. 3090,
3083, 3095, 3096, 3097, 3098, 3100, 3101, 3102, 3103 of 1960;

(¢} the area known as the Galole Special Settlemment Area in the Tana River
District of the Coast Province, the boundaries of which area are delineated
in Legal Notice No. 274 of 1963; and

(d) the area known as the Ahero National Irrigation Pilot Scheme in the Kis-
umu District of the Nyanza Province, the boundaries of which area are set
out in the Schedule to a setting apart notice published as Gazette Notice
No. 2163 of 1968.

Regulations under section 27

THE IRRIGATION (NATIONAL IRRIGATION SCHEMES)
REGULATIONS
1. These Regulations may be cited as the Irrigation (National Irrigation
Schemes) Regulations, and shall apply to such areas of land as the Minister
may, by notice in the Gazette, designate to be national irrigation schemes.
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2.

58

In these Regulations, unless the context otherwise requires:
“court” means the court having jurisdiction in the scheme;

“scherme” means any area designated to be a national irrigation scheme
under section 14 of the Act;

“authorized dependent” means, in relation to a hicensee, his father and moth-
er, wives and such of his children as are unmarried and under the age of
eighteen years:

“committee” means an irrigation committee appointed under regulation 3;
“holding” means that part of an area specified in a licence;
“licence” means a licence granted under regulation 4;

“licensee” means any person to whom a licence has been granted, and
includes any person who succeeds a licensee under regulation 7;

“manager” means such person as may from time to time be appointed by
the Minister to be in charge of a national irrigation scheme .

{1) The Minister may appoint a committee for any scheme, such commit-
tee to be know as an irrigation committee, to be responsible for advising
the manager on the general administration of the scheme in accord-
ance with Governiment policy.

12) The commmittee may either be the District Agricultural Committee of
the district in which the scheme is situate or may be composed of such
members as the Minister may appoint.

Any person who resides in, carries on business in, or occupies any part of
the scheme or grazes any stock thereon shall, unless he is the holder of a
valid licence granted to him under these Regulations by the manger with
the approve of the committee or is the authorized dependant of such licen-
see, be guilty of an offence.

{1) Every licence shall be in the form in the First Schedule, and shall be
prepared in duplicate; the original shall be given to the licensee and the
duplicate shall be retained by the manager.

2} The manager shall maintain a register in which he shall enter the name
of every licensee, the mumber of his holding and the names of his au-
thorized dependants,
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(3) The manager shall also maintain a separate register in which he shall
enter the name of any successor nominated by the licensee under regu-
lation 7, together with the number of the holding in respect of which
the successor has been nominated.

6. Before issuing a licence, the manager shall:

(a) cause these Regulations to be read and explained to the licensee in a
language which he understands;

{b) give the licensee a copy of these Regulations; and

{c) obtain from the licensee, in the form in the Second Schedule, a receipt
for the Regulations, an acknowledgment that he understands themn and
an undertaking to observe them.

7. (1) A licensee may, at any time after the date of being granted a licence,
nominate, in writing to the manager, another person to succeed lim as
licensee, in the event of his death; and a licensee may at any time, in
writing to the manager, revoke or alter the nomination which may have
been made by him:

Provided that no person nominated as successor may succeed until he
has attained the apparent age of eighteen years; if he has not reached
the age, his guardian under customary law may, within one month of
the licensee’s death, and with approval of the manager, appoint a per-
son to act on his behalf until the successor 1s of age.

{2) No person nominated as a successor may succeed without the approval
of the committee.

(3) The authorized dependant of a deceased licensee may, within thirty
days of his death, appeal to the court against the nomination under
paragraph {1}, of a successor.

(4) The authorized dependant may:
(a) where a licensee dies without having nominated a successor in ac
cordance with paragraph (1); or

(b) where, under paragraph (3), an appeal to the court against the nom-
ination of a successor has been successfual, within one month of the
death of the licensee or one month after the determination of the
appeal, as the case may be, nominate, in writing to the manager, a
successor who must be approved by the court.
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{5) In the event of:

8.

60

(a)

(b)

©)

)

no person being appointed within the time prescribed in the proviso
to paragraph (1); or '

no person being nominated within the time prescribed in paragraph
{4); or

any person nominated or appointed under this regulation failing to
accept such nomination or appointmeﬁt or failing to assume the
responsibilities inherent in such nomination or appointment within
a period of three months from the death of the licensee; or

no successor being acceptable to the committee, the holding shall
be deemed to have been vacated, the license in respect of such hold-

. ing shall terminate, and a fresh licence may be granted in accord-

ance with regulations 5 and 6.

(6) In the event of a holding deemed to have been vacated in terms of

paragraph (5):

(@)

(b)

the manager may make provision for the cultivation of any such
holding and where appropriate recover the costs from the incoming
licensee; and

in accordance with regulation 23 reasonable compensation may be
paid to the authorized dependant of a licensee in respect of any
improvement to the holding, effected by the licensee.

(1) Every licence be granted subject to the following conditions:

(a)

®)

a licensee shall devote his fuil personal time and attention to the
cultivation and improvement of his holding and shall not, without
the permission, in writing of the manager allow any other person to
occupy his holding or to cultivate it on his behalf;

a licensee shall maintain the boundaries of his holding in a manner
satisfactory to the manager;

a licensee shall maintain at all times his holding and all field, feeder
and drainage channels to the satisfaction of the manager;

a licensee shall maintain to the satisfaction of the manager all irri-
gation channels and works on or serving his holding;

a licensee shall cultivate his holding to the satisfaction of, and in
accordance with the crop rotation laid down by the manager; and
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shall comply with all instructions given by the manager rclatmg to
the cultivation and irrigation of his holding.

{f) a licensee shall comply with all instructions given by the manager
with regard to good husbandry, the branding, dipping, inoculating,
herding, grazing or watering of stock, the production and use of
manure and compost, the preservation of the fertility of the soil, the
prevention of soil erosion, the planting, felling, sturaping and clear-
ing of trees and vegetation: and the production of silage and hay;

(g) alicensee shall not hire, cause to hired or employ stock or machin-
ery for cultural operations, other than stock and machinery owned
by the manager, without prior approval, in writing from the man-
ager,

(h) alicensee shall not absent himself from the scheme for longer than
one month without prior approval, in writing, of the manager.

Any licensee who fails to comply with the conditions specified in para-
graph (1) shall be guilty of an offence.

Any licensee who refuses, or without reasonable excuse fails to comply
with any of the conditions of this regulation shall in addition to any
penalty that may be imposed under paragraph (2, be liable to have his
licence terminated by the Minister, on the recommendation of the man-

ager (after confirmation by the committee) and the Minister’s decision

shall be final.

A licensee shall pay to the manager, on demand such rates in respect of
water and other services in respect of his holding as shall be calculated
in accordance with rates prescribed by the Minister from time to time.

The whole or part of any rates prescribed under paragraph (1) may be
varied or remitted by the Minister either generally or in any particular
case, in his absolute discretion.

The manager may allocate to a licensee a house to be occupied by him
within the scheme, or may permit a licensee to erect his own kouse.

Tn either event it shall be the duty of the licensee to maintain his house

and precincts to the satisfaction of the manager, and if the manager is
dissatisfied with the condition of the house or precincts he may give
written notice to the licensee to the repairs which he considers neces-
sary and specify a reasonable time within which they must be complet-
ed.
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11.

12,

13.

(3)

(1)

@

If the hcensee fails to complete such repairs within the time specified
and to the satisfaction of the manager, the manager may cause such
repairs to be carned out and may recover the cost thereof from the

heensee.

The licensee may not occupy any house other than that allocated to
him without prior permission, in writing, from the manager.

A licensee shall no construct buildings or other works of any kind on his
holding or elsewhere in the scheme without the prior consent, in writ-
ing, of the manager and in the event of his having erected structure or
building without such consent, the rnanager may direct, in writing, that
the structure be removed and the land returned to its original state and
if licensee fails to comply with the direction within one month, the man-
ager may enter the building or structure for the purpose of demolition
and any expenses incurred by the manager for the removal of the build-
ing or structure may be recovered by the licensee,

If alicensee is sentenced to imprisonment for a term of six months or
more, his licence may be terminated forthwith

If alicense is terminated under paragraph (1), a successor may be nom-
inated or appointed in accordance with regulation 7. '

The manager shall have power to order the destruction of any crops plant-
ed in contravention of his instructions or of the provisions of these Regula-
tions and to recover the expenses incurred from the licensee and no com-
pensation shall be payable in respect of crops so destroyed.

If, in the opinion of the manager, it would be beneficial t> a licensee’s crops
or to all the licensees in the scheme to cultivate by machinery, or to apply
fertilizers, or manure, or to treat any crops or stocks in any way to protect
them against diseases, pests, or damage of any kind, then the manager may
do so and recover the costs thereof from the licensee or licensees.

14. (1) Assoon as each crop other than paddy has been harvested the licensee
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2)

shall deliver it, other than such portion as hé may wish;to retain for his
own consumption and that of his authorized depend;mts living with
him, to the manager at a collecting station to be appointed by the man-
ager, or shall otherwise dispose of it in accordance with the instructions
of the manager.

The licensee shall deliver all paddy harvested to the manager at the
collection station appointed by the manager, or shall otherwise dispose
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15. (1)

16. (1)

(2)

(3)

17. (1)
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of it in accordance with the instructions of the manager.

The licensee may purchase such quantities of milled rice from the man-
ager for his own consumption and that of his authorized dependants
living with him, as the manager may from time to time authorize.

Any licensee who fails to comply with the provisions of paragraph (1) or
(2) shall be guilty of an offence.

The manager may, when necessary; collect, process and market the
crops delivered to him under regulation 14 and may arrange for the
sale of such crops, in which event he shall give the licensees details of
the sales of all such crops as soon as possible.

The manager shall not be obliged to keep or sell the crops of individual
licensees separately.

Alicensee shall not keep on his holding any stock other than those spec-
ified in his licence and shall declare to the manager annually the natu-
ral increase in such stock and shall comply with any instructions issued
by the manager as to their disposal.

A licensee who fails to comply with the provisions of paragraph (1), or
with any instructions issued by the manager thereunder, shall be guilty
of an offence and where any additional undeclared stock is found in the
possession of a licensee within the scheme, the manager may order a
licensee to remove such additional stock from the scheme forthwith.

If alicensee fails to remove his additional stock in accordance with an
order to that effect given by the manager under paragraph (2}, the
manager may confiscate and sell such additional stock, paying the pro-
ceeds thereof] less any expenses incurred by such confiscation and sale,
to the licensee.

I in the opinion of the manager, a licensee has been negligent in the
use of his land, the use of irrigation water or the cultivation of his

. crops, the manager may direct him to take such steps as the manager

- may specify to remedy the effects of such negligence, and, in the event

2)

of a licensee failing to comply with any such directions, the manager
may take such measures as he considers necessary to safeguard the crop
and to preserve the holding and irrigation water and may recover the
costs of any such measures from the licensee.

If alicensee is absent owing to iliness or any other reasons, the manager

may take such measures as he considersnecessary to safeguard the crop
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and to preserve the holding and irngation water, and may recover the
costs of any measures from the licensee.

18. A licensee shall not permit any of his stock to be upon any part of the
scheme which is closed to stock or to damage to any crops or water installa-
tions or communications or other property, and shall be liable to pay the
cost of the repair of any damage so caused.

19. (1) Any licensee who wilfully or negligently causes to be damaged any road,
bridge, or culvert within the scheme shall be guilty of an offence.

{2) The manager may, where such damage has been caused by a licensee,
repair any such damage and shall recover the cost of the repairs to such
damage from the licensee,

20. The manager may, deduct from the proceeds of the sale, under regulations
15 and 16, of any crops or stock belonging to a licensee:
fa) the costs of expenses incurred by the manager.

(i) in the making of provisions for the cultivation of any holding under
regulation 7 (6) (a);

() in the removal of any building or structure or repairs carried out to
any house under regulation 10;

(iii} in the destruction of any crops under regulation 12;
(iv) in providing manure, fertilizers, insecticides or any agricultural op-
erations under regulation 13;

(v} in the collecting, processing and marketing ¢f crops under regula-
tion 15;

{vi) in remedying the negligence or safeguarding crops or preserving
the holding under regulation 17;

(vil)in repairing any damage caused by stock under regulation 18;
(viii) in repairing damage under regulation 19 (2) ; and

(6) any amounts due for rates payable under regulation 9, any.oumtanding
amount of any advance made to such licensee for the purpose of the
cultivation, irrigation or other improvement of his holding, and such
charges as may be agreed to by the Minister on the recommendation of
the committee.

21. Any person who causes any motor vehicle to be driven within the scheme
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24,

25.

The manager shall have power, in the event of any emergency, to order all
licensees to undertake emergency repair work in any part of the scheme,
and any licensee who refuses to obey any such order by the manager shall
be guilty of an offence.

Subject to the provisions of regulations 7, 8, 11 and 22, every licence shall
be valid for a period of one year and from year to year thereafter, but may
terminated at any tme:

(s) by the licensee giving to the manager six months, notice in writing of
his intention to surrender his licence;

(3) by the manager, on instruction of the Minister, giving to the licensee 12
months’ notice in writing of his intention to terminate the licence.

26. Any person who:

27.
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(e} unlawfully interferes with the flow of irrigation water in canals or the
opening or closing of control gates within the area;

(6) makes unlawful use of irrigation water by taking irrigation water out of
turn or otherwise;

{¢) refuses to permit the authorized passage of irrigation water across the
holding;

(d} wilfully damages or obstructs canals or control works; or

fe) refuses to accept or drain off irrigation water when required to do so,

shall be guilty of an offence.

(1) Any person who is guilty of an offence under these Rzgulations shall be
liable to a fine not exceeding two thousand shilling or to imprisonment
for a term not exceeding two months, or to both such fine and such
imprisonmment.

(2) Where any person is convicted of an offence under regulation 4, regu-
lation 14 {4) or regulation 22 (7), the court may, m addition. to. any
penalty which it may impose, authorize any adrmmstxfauve officer or. |
police officer to cause such person, together with his dependants and
property, if any, to be removed from the scheme.
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First Schedule

LICENCE NO...............
NATIONAL IRRIGATION SCHEME
LICENCE TO QCCUPY HOLDING
........................................................................................................... son of
of the e District of the ...coorvvvrriniiirinnns Province
is hereby authorised to occupy holding No. ....c.vcivviiniciceiniiiicerenne,
Of the v National Irrigation Scheme for the
period from the ......cocvviniinan day of c.cooviiinininne s 19 e
10 the v day of v s 19 , and

from year to year thereafter unless sooner terminated in accordance with the
provisions of the above Regulations, and to keep thereon not more than the
following number of stock :

............................................. donkeys,
............................................. (other stock)

subject to the conditions prescribed by the above Regulations,

Dated this .ccveevciniinirincnicenee day of e s 19,

------------------------------------

In accordance with regulation 6 of the above Regulations, I have caused the
Regulations to be read and explained to the above-named licensee in the
e language, which he understands.
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Second Schedule

e et e eet et e et e e e et e e a s e re bt A A n e b nrarTsanr s arnrrens son
OF ettt s et em s rnne e s s arens
1o IR | 1 1T ORI Dlstnct of the vvvereriirvvvrecreninne Province

hereby acknowledge receipt of a copy of the Irrigation (National Irrigation
Schemes} Regulations. [ have had these Regulations explained to me and I fully
understand them and I undertake to observe them and to pay all sums of mon-
ey payable to me.

Signature or thumb-print of the licensee

.........................................

.........................................
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